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FOXHOLLOW C01'\STRUCTION & ) 
TRUCKING, INC., an Idaho corporation, ) 
L.N. JOHNSON PAVING, L.L.c., a limited) 
Liability company, DAVID EGAN, an ) 
Individual, FERGUSON F AL\1S, a ) 
Partnership dba FERGUSON TRUCKING ) 
D. KYM FERGUSON, an individual, and ) 
MICHAEL FERGUSON, an individual, and ) 
DOES I-X, individuals or entities whose true) 
Identities are currently unkno'A'Il, ) 
Defendants. ) 
DAVID EGAN and FERGUSON F AIUvfS ) 
Dba FERGUSON TRUCKING, D, KYM ) 






H/\.R..TUS, INC., an Idaho corporation, ) 
) 
Counterdefendants. ) 
ORDER OF ASSIGNMENT 
Case No. CV-05-642 
IT IS HEREBY ORDERED that the above-entitled case is refened to the Honorable 
Brent l I\!loss, District Judge for fmiher proceedings. 
DONE AND DATED September 6,2008. 
Burton W. -Butler /~ 
Trial Court Administrator 
1 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a full, true and conect copy of foregoing Order of 
Assignment was personally delivered, by hand delivery to the Bonneville County COUlihouse 
Box, sent by facsimile or mailed by first class mail \\'ith prepaid postage as indicated belmv on 
September 6,2008: 
Cle:-k of Coun, Je:fferson County COUlihouse - mailed 
Hon. Judge Brent J. Moss, Madison County Courthouse - mailed 
l\onnan G. Reece, Esq., \V. Chubbuck Road, SIe D, Chubbuck, Idaho 83202 
William H. Mulberry, Esq., P.O. Box 186, Ririe, Idaho 83443 
JOhI1 M. Ohman, Esq., BOlmeville County Counhouse Box 
David Egan, 13709 N. 115 Idaho Falls, Idaho 83401 
Jefferson County deputy clerks to distribute copies to all parties of record andlor parties at issue 
thm are not listed on the Cenificate of Service. 
" .• Y 
Administrative Assista.l1t 
2 
09/12/2008 14:42 20823 5 
Norman G. Reece, Jr. 
NORMAN G. REECE, P.c. 
445 West Chubbuck Road, Suite D 
Chubbuck, Idaho 83202 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Idaho state Bar No. 3898 
Attorney for PlalntifflCounterdefendant 
NORHAN G 
r ~'i 
~ '-' '-" u t ~, !, 
, ... .' ;.-~ fi '-' 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 




PLAINTIFF'S WITNESS LIST 
FOXHOLLOW CONSTRUCTION & 
TRUCKING, INC., an Idaho corporation, 
L.N. JOHNSON PAVING, L.L.c., a limited 
liability company, DAVID EGAN, an 
individual, FERGUSON FARMS, a 
partnership d/b/a FERGUSON 
TRUCKING, D. KYM FERGUSON, an 
individual, MICHAEL FERGUSON, an 
individual, and DOES I-X, individuals or 
entities whose true identities are 
currently unknown, 
Defendants. 
DAVID EGAN and FERGUSON FARMS 
d/b/a FERGUSON TRUCKING, O. KYM 
FERGUSON, and MICHAEL FERGUSON, 
Counterclalmants, 
vs. 
HARRIS, INC., an Idaho corporation, 
Counterdefendant. 
PLAINTIFF'S WITNESS LIST - 1 
09/12/2008 14:42 2082 No,,,,MAN G 
PAGE 02/11 
Plaintiff/Counterdefendant, Harris, Inc,! by and through its attorney of record, 
Norman G. Reece, P.c., hereby submits the following list of witnesses to be called at 
the time of trial: 
Jodi M. Ado!fson 
TfVlC Contractors, Inc. 
2984 East lincoln Road 
Idaho Falls, ID 83401 
(208) 529-9895 
Bessie t"l. Bradshaw 
4775 East 50 North 
Rigby, ID 83442 
(208) 538-6010 
Billy G. Dupree, Jr. 
Attorney at law 
58 East 15t North 
P.O. Box 723 
Rexburg, 1D 83440 
(208) 356-0180 
David Egan 
13709 North 115 East 
Idaho Falls, 1D 83402 
(208) 538-7145 
Demian Egan 
359 Sunrise Boulevard North 
Twin Falls, ID 83301 
(208) 735-1740 
Kym Ferguson 
15533 East Ririe Highway 
Ririe, ID 83443 
(208) 538-7949 
Mike Ferguson 
4783 East 50 North 
Rigby I ID 83442 
(208) 538-7278 
PLAINTIFF'S WITNESS LIST· 2 
OtL"(\"7 "1""1'" 
03/12/2008 14:42 
f\1ark R. Fuller 
Fuller & Carr 
5 
410 Memorial Drive, Suite 201 
P.O. Box 50935 
Idaho Falls, 1D 83405-0935 
(208) 524-5400 
Scott Hall 
Anderson Nelson Hal! Smith, P.A. 
490 Memorial Drive 
P.O. Box 51630 




4555 Burley Drive 
Pocatello, ID 83202 
(208) 237-0575 
Shannon Johnson 
L.N. Johnson Paving, L.L.c. 
1105 S.E. Bonneville 
Idaho Falls, ID 83404 
(208) 523-9420 
Wayne Johnson 
LN. Johnson Paving, LL.C. 
1105 S.E. Bonneville 
Idaho Falls, 1D 83404 
(208) 523-9420 
Turk McMurtrey 
TMC Contractors, Inc. 
2984 East Lincoln Road 
Idaho Falls, ID 83401 
(208) 529-9895 
Dr. Garry Parker 
3509 East 1600 North 
Ashton, 10 83420 
(208) 652-7643 
Travis Peebles 
CAT Rental Store 
1200 Foote Drive 
Idaho Falls, ID 83402 
(208) 552-3400 
PLAINTIFF'S WiTNESS LIST - 3 
98-207. !,39 
NORHAt'-l G PAGE 03,/11 
I 
09/12/2008 14:42 20 
Records Custodian 
Bank of Commerce 
1730 West Broadway 
Idaho Falis, 1D 83402 
(208) 523-2020 
Records Custodian 
Bank of Commerce 
386 f\1ain Street 
Ririe, ID 83443 
(208) 538-5566 
Records Custodian 
Bank of Idaho 
399 North Capital Avenue 




Idaho Falls, 1D 83402 
(208) 552-6297 
Derek Tingey 
Joint School District No. 251 
201 Idaho Avenue 
Rigby, 1D 83442 
(208) 745-6693 
Larry D. Vandel 
Joint School District No. 251 
201 Idaho Avenue 
Rigby, ID 83442 
(208) 745-6693 
f'1elvin Voss 
St. Anthony, 1D 
Any witness listed by Defendants/Counterciaimants. 
DATED this 12th day of September, 2008. 
NORMAN G. REECE, P.e. 
PAGE 04/11 
By "M~zlL, 7 
Norman G. Reece, Jr" of the Firm, Attorney 
PLAINTIFF'S WI I NESS LIST - 4 
j 
I 
for Plaintiff Harris, Inc, 
09/12/2008 14:42 208233 
PAGE 05/11 
CERTIFICATE OF SERVICE 
I hereby certify that on this 12th day of September, 2008, I served a true and 
correct copy of the foregoing PLAINTIFF'S WITNESS LIST, by depositing the same in 
the United States mali, at Pocatello, postage pre~paid, in an envelope addressed to: 
John M. Ohman 
Cox, Ohman 81. Brandstetter 
P,O. Box 51600 
Idaho Falls, ID 83405 
William H. Mulberry 
Attorney at Law 
P.O. Box 186 
Ririe, 1D 83443 
David Egan 
13709 North 115 East 
Idaho Falls, ID 83402 
PLAINTIFF'S WITNESS LIST - 5 
98-207.139 
4w4'VAJL, t-.1 --
Norman G. R ece, Jr. 
03/12/2008 14:42 208 5 
Norman G. Reece, Jr. 
NORMA.N G. REECE, P.e. 
445 West Chubbuck Road, Suite D 
Chubbuck, Idaho 83202 
Te!: (208) 233-0128 
Fax: (208) 233-4895 
Idaho State Bar No. 3898 
Attorney for Plaintiff/Counterdefendant 
NORi.'iAN G REE 
1- " 
!' -. ~. 
• -I ~ ~ ~ L 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 




PLAINTIFf'S EXHIBIT l.IST 
FOXHOlLOW CONSTRUCTION & 
TRUCKING, INC., an Idaho corporation, 
L.N. JOHNSON PAVING, L.L.C., a limited 
liability company, DAVID EGAN, an 
individual, FERGUSON FARMS, a 
partnership d/b/a FERGUSON 
TRUCKING, D. KYM FERGUSON, an 
individual, MICHAEL FERGUSON, an 
Individual, and DOES I-X, individuals or 
entities whose true identities are 
currently unknovlfn, 
Defendants. 
DAVID EGAN and FERGUSON FARMS 
d/b/a FERGUSON TRUCKING, D. f<YfllJ 
FERGUSON, and MICH/l.EL FERGUSON, 
Counterciaimants, 
VS. 
HARRIS, INC., an Idaho corporation, 
Counterdefendant. 
PLAINTIFF'S EXHlBn LIST - 1 
QR_,n7 1/1" 
09,/12./2008 14: 42 208 NORt'11AN G 
PAGE 07/11 
Plaintiff/Counterdefendant, Harris, Inc., by and through its attorney of record, 
NOiman G. Reece, P.C, hereby submits the following list of exhibits to be utilized at 
the time of trial: 
.. Accounting Worksheet - Jefferson Water Booster Project (Foxhol!ow) 
Affidavit of Bessie Bradshaw, dated 07/31/08, with exhibits 
.. Affidavit of Dave Egan, dated 07/28/08 
.. Affidavit of 0, Kym Ferguson, dated 08/01/08, with exhibits 
.. Affidavit of Robert Dick Smith, dated 08/01/08 
.. Affidavit of Shannon Johnson, dated 08/01/08 
.. Affidavit of Wayne Johnson, dated 08/01/08 
.. AlA Document A1D7 - 1997 (North Fremont Project) 
.. Any exhibit listed by Ferguson defendants 
• Any exhibit listed by L.N. Johnson Paving 
• Any witness listed by Ferguson defendants 
• Any witness listed by L.N. Johnson Paving 
• Bank account documents for Ferguson Farms d/b/a Ferguson Trucking 
.. Bank account documents for Foxhollow Construction & Trucking 
• Bank account documents for L.N. Johnson Paving 
.. CAT Rental Store v. Foxhollow Lien 
• Change Orders - Foxhollow (Jefferson Project) 
• Change Orders - L.N. Johnson (North Fremont Project) 
• Check Register of Harris (Payments to FH, LNJ, Egan) 
• Checks from Harris to Demian or David Egan 
• Checks from Harris to Foxhollow 
• Checks from Harris to L.N. Johnson 
PLAiNTIFF'S EXHIBIT LIST - 2 
98-707 i 4n 
/ 
[lS/12/2008 14:42 208 NORlliA"i G 
PAGE 08/11 
Checks from Harris to L,N. Johnson (endorsed) 
• Checks from Harris to Pro-Rental (Settlement) 
• Continuation Sheets 
., Contract Between Jefferson School District and Harris 
Correspondence between Harris and Ferguson/Foxhollow 
., Correspondence between Harris and Jefferson School District 
• Correspondence Between Harris and LN. Johnson 
• Damage Summary by Jefferson Schoo! District 
• Demand letter of July 6, 2005 
• Documents produced by D. Kym Ferguson July 29, 2008 
• Documents produced by Harris Inc. in response to discovery requests from 
Ferguson defendants or L.N. Johnson Paving 
• Documents produced in discovery responses from Ferguson defendants 
• Documents produced in discovery responses from L.N. Jollnson Paving 
• Exhibits attached to Affidavit of John Ohman, dated 08/01/08 
• Ferguson Cla1m on Harris Bond 
• Ferguson Equipment on Job Summary 
• Ferguson Invoices 
• Ferguson Job Supervisor's Notes Re Work Done with Ferguson Equipment 
• Ferguson Release Agreement 
• Financial Reports re Status of Foxhollow on Projects as of 09/19/02 
.. Foxhollow Change Order (North Fremont Project) 
.. Foxhollow Construction Progress Billings (Jefferson Project) 
• Foxhollow Construction Progress Billings (North Fremont Project) 
• Foxhollow Expense Details (Jefferson Project) 
I J\ f t 
I [) II 
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Foxhoilow Incomplete Work List 09/20/02 
• Foxhollow Invoices (North Fremont Project) 
• Foxholrow Payment Expenses Accounting Summary 



















Foxhollow Transaction list by Customer 
"General Conditions to Contract" 2002 
Job Cost Ledger - Financial Analysis (Jefferson Project) 
Job Cost Ledger - Financial Analysis (North Fremont Project) 
Job Cost Journal Foxhollow 
Job Income Report by Harris (Jefferson Project) 
Job Cost Journal L.N. Johnson 
Letter of 09/27/02 from Harris to Wayne Johnson 
Letter of 12/12/02 from Roger Cox to Scott Harris 
L.N. Johnson Paving check no. 6400, dated August 11, 2001 ($21,568.45) 
l.N. Johnson Paving check no. 6751, dated June 26,2002 ($7,467.44) 
l.N. Johnson Paving check no. 6886, dated August 21, 2002 ($21,904.00) 
L.N. Johnson Paving deposit ticket, dated June 6 f 2001 ($25,868.45) 
L.N. Johnson Paving deposit ticket, dated June 26,2002 ($7,467,44) 
L.N. Johnson Paving deposit ticket, dated August 21, 2002 ($21,904.00) 
L.N. Johnson Paving Payment/Expenses Accounting Summary 
L.N. Johnson Paving Progress Billings (North Fremont Project) 
fYHdway Middle School Project documents 
Request for Information (North Fremont Project), dated 09/19/02 
Standard Form of Agreement Between Contractor and Subcontractor (Foxhol1ow 
Construction), dated July 3, 2002 
lu/? 
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Standard Form of .A,greement Between Contractor and Subcontractor (l. N. 
johnson Paving Co.)/ dated April 10, 2001 
Standard Form of Agreement Between Contractor and Subcontractor (L.N. 
Johnson Paving Company), dated May lSI 2002 
• Standard Form of Agreement Between Contractor and Subcontractor (L. N. 
Johnson Paving Company), dated June 27, 2002 
" Subcontract Change Orders 
" Time Cards submitted by Foxhollow 
• TMC Contractors Claim on Harris Bond 
• TMC Contractors Invo1ces 
• Transcript of Oral Deposition of David Egan, taken November 16, 2007, with 
exhibits 
• Transcript of Oral Deposition of D, Kym Ferguson, taken July 29, 2008, with 
exhibits 
• Transcript of Oral Deposition of Scott Harris, taken July 1S t 2008, with exhibits 
• Transcript of Oral Deposition of Wayne Johnson, taken July 29, 2008, with 
exhibits 
• Western States Equipment Company Claim on Harris Bond 
DATED this 12th day of September, 2008, 
PLAINTIFF'S EXHIBIT LIST -'i 
NORMAN G. REECE, P.c. 
By!~fl£, 1 
Norman G. Reece, Jr., oft~e Firm, Attorney 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 12th day of September, 2008, I served a true and 
correct copy of the foregoing PLAINTIFF'S EXHIBIT LIST, by depositing the same in the 
United States mail, at Pocatello, postage pre-paid, in an envelope addressed to: 
John M, Ohman 
Cox, Ohman & Brandstetter 
P.O. Box 51600 
Idaho Falls, ID 83405 
William H. Mulberry 
Attorney at Law 
P.O. 80x 186 
Ririe, 10 83443 
David Egan 
13709 North 115 East 
Idaho Falls, IO 83402 
PLAINTIFF'S EXHIBIT U<;T - F, 
Norman G. ReecE, Jr. 
133/12/2008 15: 35 208 5 
Noman G, Reece, Jr. 
NORMAN G. REECE, P.c. 
445 West Chubbuck Road, Suite 0 
Chubbuck, Idaho 83202 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Idaho State Bar No. 3898 
Attorney for Plaintiff 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRIS, INC an Idaho corporation, Case No. CV-2005-642 
Plaintiff, 
PAGE 01/14 
,-~~. z- r-, 
' ..... " '--~ : . .--: 
vs. 
TRIAL BRIEF OF HARRIS, INC. 
FOXHOLLOW CONSTRUCTION & 
TRUCKING, INC., an Idaho corporation, 
L.N. JOHNSON PAVING, L.L.c., a limited 
liability company, DAVID EGAN, an 
individual, FERGUSON FARMS, a 
partnership d/b/a FERGUSON 
TRUCKING, D. KYM FERGUSON, an 
indIvidual, MICHAEL FERGUSON, an 
individual, and DOES I-X, individuals or 
entities whose true identities are 
currently unknown, 
Defendants. 
DAVID EGAN and FERGUSON FARMS 
d/b/a FERGUSON TRUCKING, D. I<YM 
FERGUSON, and MICHAEL FERGUSON, 
Cou nterc!aima nts, 
vs. 
HARRIS, INC., an Idaho corporation, 
Counterdefendant. 
TRIAL BRIEF OF HARRIS, INC. - 1 
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Harris, Inc. CHarris"), by and through its attorney, Norman G. Reece, P.C., 
hereby submits this TrIal Brief. This submission is pursuant to the Court's order of 
February 22, 2008. This litigation stems from construction projects on which Harris 
was trle general contractor. L.N. Johnson Paving, L.LC. C'L.N. Johnson") and 
Foxhoilow Construction &. Trucking, Inc. ("Foxhollowlf) were subcontractors on one or 
both of the construction projects at issue in this case, 
FACTS 
Harris is an Idaho corporation with its principal place of business in Pocatello, 
Idaho. In early 2002, Harris was awarded a construction contract from jefferson 
County School District No. 251 for work on a water boost pump station, sewer lift 
station, and water and sewer line extension (the "Jefferson ProjectTf). In 2002, Harris 
was awarded a construction contract from Fremont County Joint Schoo! District for 
construction of a new high school in Ashton, Idaho (the "Fremont Project"). 
L.N. Johnson is a limited liabiiity company formed, organized and existing under 
the laws of the State of Idaho, whose principal place of business is in Idaho Falls, 
Bonneville County, Idaho. Wayne Johnson is the owner of L.N. Johnson. 
When Defendant, David Egan ("EganTr) first became aware of the Fremont 
Project, he discussed it with Wayne Johnson. Accordingly, Egan accompanied Wayne 
Johnson and Dick Smith of L.N. Johnson to the Fremont Project site in Ashton to 
inspect the site. 
Thereafter, Egan telephoned Scott Harris of Harris, Inc. the night before bid 
opening forthe Fremont Project and indicated he wanted to submit a bid on the project 
on behalf of L.N. Johnson. 
Egan had worked for L.N. Johnson previously on another project on which L.N. 
Johnson was subcontractor and Harris was the general contractor, known as the 
/Dff! 
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Midway Middle School Project. Scott Harris testified that L. N. Johnson had done 
previous projects for Harris with Egan as its agent. On the Midway Project, Egan 
signed the subcontract on behalf of L.N. Johnson. 
Wayne Johnson admitted in his deposition that neither he nor anyone from L.N. 
Johnson ever Informed Harris, Inc. that Egan was not authorized to act on behalf of 
L. N. Johnson as to the fvlidway Project. Wayne Johnson further testified that, pursuant 
to the subcontract, L.N. Johnson received payment from Harris. Scott Harris testified 
trlat on the Midway Project, he wrote checks directly to L.N. Johnson, and that none 
of his checks on the Midway Project were returned to him from L.N. Johnson. L.N. 
Johnson deposited a check into Its account, and on the same day as the deposit, wrote 
a check to Foxhollow, an Idaho corporation with its principal place of business in Ririe, 
Jefferson County, Idaho. D. Kym Ferguson and Michael Ferguson were vice presidents 
of Foxho!low. Wayne Johnson further admitted that the practice of receiving checks 
from Harris, depositing them into the L.N. Johnson banking account, then writing 
checks over to Foxhollow was used on both the Midway and Fremont Projects. 
After the bidding on the Fremont Project, Wayne Johnson and Egan showed up 
at Scott Harris' office and asked him to issue them the contract for the Fremont 
Project. Scott Harris testified that Wayne and Egan met with him in their capacities as 
representatives of L. N, Johnson, because they had both bid on the Fremont Project 
under the name of L.N. Johnson. At the meeting, Scott Harris asked Wayne Johnson 
if he had the abiiity and expertise to complete the project on time. Wayne Johnson 
and Egan both answered in the affirmative. 
Egan testified that at this meeting, he and Wayne Johnson indicated Foxhollow, 
as well as L.N. Johnson were interested in bidding on the Fremont Project, and added 
that while Foxhol/ow did not have a public works license, Wayne Johnson thought LN. 
/0/7 
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Johnson had enough limits on its public works license to cover Foxhollow's work on the 
Fremont Project. Therefore, Wayne Johnson and Egan asked Scott Harris to write two 
separate contracts for the Fremont Project. This was the first time Harris learned that 
Foxhollow did not have a publlc works license. During this meeting, Wayne Johnson 
never corrected Egan on anything that Egan said, and never indicated to Scott Harris 
that Egan was not authorized to sign the contract for the Fremont Project on behalf of 
L.N. Johnson. Accor-dingly, Scott Harris wrote one contract for L.N. Johnson, and the 
other to Foxhol1ow as Wayne Johnson and Egan requested. 
On May 15, 2002, Harris issued a subcontract on the Fremont Project to L.N. 
Johnson. This subcontract was Signed on June 24, 2002 by David Egan on behalf of 
L.N. Johnson, and on June 27, 2002, by Scott Harris on behalf of Harris, Inc. A true 
and correct copy of the "Standard Form of Agreement Between Contractor and 
Subcontractor" as signed by the parties thereto is attached as Exhibit A to the 
Complaint. 
On June 6, 2002{ Harris issued a subcontract on the Fremont Project to 
Foxhollow. This subcontract was signed on July 1, 2002 by Demian Egan on behalf of 
Foxhollow, and on July 3, 2002 by Scott Harris on behalf of Harris. A true and correct 
copy of the "Standard Form of Agreement Between Contractor and Subcontractor" as 
signed by the parties thereto is attached as Exhibit B to the Complaint. 
Scott Harris hand-delivered the contracts for L.N. Johnson and Foxhollow on the 
Fremont Project to the job site in Ashton, and at that time, Egan called Wayne Johnson 
and asked Mr. Johnson what he wanted Egan to do with L.N. Johnson's contract. In 
response, Wayne Johnson told Egan to sign the contract for LN. Johnson. Egan did 
so. 
/ 
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Incorporated into both contracts was a "General Conditions to Contract," 
Complaint at 4 ~ 16. p., true and correct copy of the General Conditions to Contract is 
attached as Exhibit C to the Complaint, The General Conditions to Contract provides, 
inter alia I as follows: 
• The subcontractor was to submit to Harris invoices from suppliers or 
other creditors on or before the 20th of each month. (See "General 
Conditions to Contract," p. 1, ~ 3.) 
• As a condition of payment by Harris, the subcontractor was to furnish 
Harris with labor and material lien releases for all work and material 
furnished up through the end of each month. (See "General Conditions 
to Contract;" p. 1, ~ 3.) 
• "Subcontractor shall pay when due all claims for labor and equipment 
and/or materials and shall prevent the filing of any mechanic's liens or 
suits which shall constitute a material breach of this subcontract. In the 
event that any such suit or lien is filed, he agrees to immediately remove 
it by satisfaction, discharge, dismissal, bond or compromise settlement. 
A failure to do so within ten (10) days after notice shall authorize the 
Contractor to satisfy such claim by any means it deems desirable in the 
premises and to charge Subcontractor with all costs, including reasonable 
attorney's fees, connected therewith. If the Contractor finds it necessary 
to settle such claims, Subcontractor shall provide the Contractor with all 
necessary information and the Contractor shall have no responsibility to 
the Subcontractor for settling such claim, using its best judgment, based 
on the information available to it." (See "General Conditions to Contract," 
p. 2, ~ 13.) 
• "Subcontractor agrees to save, indemnify, and hold harmless Owner and 
the Contractor against all liability, claims, judgments ... and damages to 
property arising directly or indirectly out of the obligations herein 
undertaken, or out of operations conducted by the Subcontractor." (See 
"General Conditions to Contract," pp. 3-4, ~ 21.) 
Complaint at 4-5 ~ 17. 
Scott Harris testified that, pursuant to his usual business practice, he believes 
he sent the Fremont contract after Egan signed it to Wayne Johnson. Egan testified 
that, after he signed the L.N. Johnson contract for the Fremont Project, no one at L.N. 
Johnson, including Wayne Johnson, objected to his signing the contract, nor said 
anything to him to the effect that he should not have signed it. 
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As work progressed on the Fremont Project, Egan requested certain payments 
from Harris under the subcontracts. In response, Scott Harris asked Egan whether all 
bills lncurred by Foxholiow from material suppliers or equipment lessors had been paid. 
Egan assured Harris that all such biHs had been paid and had been submitted to Harris. 
This was a false statement, as Defendants deliberately withheld from Harris 
unpaid billings from material suppliers, equipment lessors} or other creditors on the 
Fremont Project and Jefferson Project. D. Kym Ferguson played an active role in this 
deception. Acting on behalf of Foxhollow, D. Kym Ferguson deliberately withheld from 
Harris certain billings and pay requests for thlrd-pa rty suppliers, such as materialmen 
and lessors, and intended to keep this information from Harris until the end of the 
Fremont Project. Affidavit of Tony Robles, dated August 19, 2008 ("Robles Affidavit"), 
2-3 ~~ 5-9. Wayne Johnson admitted that, upon receiving checks from Harris on the 
Fremont Project, and before writing a check to Foxho!!ow, he never verified whether 
lessors or materialmen on the Fremont Project had any outstanding bills. 
Having no reason to believe that Egan's statement was false, and in reliance on 
Egan's statement, Harris made the progress payments to L. N. Johnson. These 
payments were ultimately deposited into Foxhollow's bank account. Egan later told 
Scott Harris that one such payment for $21,904.00 was used by D. Kym Ferguson for 
obligations other than materialmen or lessors on the project. 
Indeed, D. Kym Ferguson admitted in his deposition that third-party suppliers 
had not been fully pard. For example, he acknowledged that, according to Foxhollow's 
bank records, there was only a single payment by Foxhollow to Pro Rentals and Sales, 
Inc. ("Pro Rentals") for all of the equipment leased by Foxhollow from Pro Rental on 
the Fremont Project. 
TRIAL BRlf=F nF f-illOOTC"' n.~ -
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The parties processed payments on the Fremont Project in the same way as 
they did on the iviidway Project. Egan testified that he and Wayne Johnson knew that 
both L.N. Johnson and Foxhollow had contracts on the Fremont Project, and that "we 
all knew how it was going to work"; i.e., the checks would be sent to Wayne who would 
in turn write a check to Foxhollow. Thus, on the Fremont Project as well, Harris 
directly sent checks payable to L.N. Johnson, then Wayne Johnson would write 
Foxhollowa check. As Egan explained, he and Wayne Johnson had already discussed 
that Wayne Johnson would get the checks from Harris and would In turn forward a 
check to Foxhollow, which is why Egan first got approval from Wayne Johnson before 
signing the Fremont contract on behalf of L.N. Johnson. 
On or about September 16, 2002, Harris received notice from the law firm of 
Anderson, Nelson, Hall, Smith, P.A., representing Pro Rentals. The notice informed 
HarrIs that Pro Rentals had not been paid for over $8 /000.00 of equipment rented to 
Foxhollow on the Fremont Construction Project. The invoices for these rentals had 
never been submitted to Harris. 
On or about September 18, 2002, Harris received a notice from Western States 
Equipment ("Western States") that it had not been paid for approximately $51,000.00 
of Invoices for equipment rentals to Foxhollow. These invoices had never been 
submitted to Harris and were signed by Ferguson. Harris consequently paid Western 
States for some of the invoices. 
The Fergusons' involvement in the Western States account is evident in certaIn 
documents as well. For instance, in a sworn statement dated September 20, 2002, 
and given to Western States, Egan indicates Foxhollow was "formerly known as Kym 
& Mike Ferguson." Moreover, Western States sent a letter to Scott Harris on October 
24, 2002 concerning its account with Foxhollow. The letter enclosed the sworn 
TRIAL 8RIE:F OF HARRIS, INC. - 7 
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statement from Egan and also attached the rental agreement showing "Kym & Mike 
Ferguson" as the iessee on behaif of Foxhoiiow. 
On or about September 19, 2002, Harris sent a default letter to L.N. Johnson 
and Foxhollow, outlining the steps necessary to cure the default and requesting 
information on how previous payments from Harris had been applied. On September 
19, 2002, Harris received a letter from Anderson, Nelson l Hall, Smith, P.A., this time 
representing Foxhollow t and advising Harris that with the exception of Western states, 
ali other suppliers on the Fremont Project had been paid. 
In reliance upon the September 19th communication from the attorneys for Pro 
Rentals and Foxhollow, Harris made additional payments to Pro Rentals for eqUipment 
used on the Fremont Project. On or about September 23, 2002, Harris received 
another letter from Anderson, Nelson, Hall, Smith, P.A., representing Foxhollow, and 
again advising Harris that Foxhollow was not in default. In reliance on this September 
23rd communication, Harris made additional payments to Pro Rentals for equipment 
used on the Fremont Project. In October 2002 1 Ferguson withdrew from the Fremont 
Project. In spite of repeated demands by Harris, Ferguson refused to complete the 
work called for under the contract. 
Wayne johnson admitted that after Harris started sending checks to L.N. 
Johnson on the Fremont Project, he never mid Scott Harris to not send the checks to 
LN. Johnson. During his deposition, several checks which L.N. Johnson received from 
Harris were discussed, and Johnson admitted he never contacted Harris to ask Harris 
not to send any more checks, did not express any concerns to HarriS about the checks, 
and did not return several of the checks. Indeed, in September or October of 2002, 
as Scott Harris was receiving notices from unpaid lessors and/or materialmen, Wayne 
johnson never made any efforts to correct any misperceptions on the part of Scott 
/ 
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Harris that Egan was IIot an agent of L. N. Johnson. Johnson even denied receiving a 
letter Scott Harris wrote to him on September 27, 2002, about concerns on the 
Fremont contract. 
Scott Harris received nothing from LN. Johnson indicating any objection or 
concern on the part of Wayne Johnson or L.N. Johnson as to Egan's agency until a 
letter written in December of 2002 from an attorney representing L.N. Johnson. Of 
course, this was several months after Harris began to incur damages as a result of 
Defendants' conduct. 
LEGAL DISCUSSION 
The complaint in this matter seeks to impose liability against the Defendants on 
several grounds. These include breach of contract, unjust enrichment, breach of the 
duty of good faith and fair dealing, fraud, and indemnity. 
I. 
liability of l.N. Johnson 
L.N. Johnson's liability is based on each of the grounds cited above. The main 
thrust of L.N. Johnson's defense is that Egan was not, as alleged in the complaint, an 
agent of L.N. Johnson. LN. Johnson has not actively opposed liability on the severa! 
counts set forth in the complaint; rather, it has chosen to focus its efforts on 
contesting Egan's agency. 
The agency of Egan on behalf of LN. Johnson can be established by either 
express authority or apparent authority. An agent's authority need not be established 
by positive or direct proof, but can be inferred from the circumstances, dealings, 
conduct and acts of the parties. Muniz v. Schrader, 115 Idaho 497, 500, 767 P.2d 
1272, 1275 eet. App. 1989). 
TRIAL BRIEF OF HARR!<; Tllir - a 
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"Actual authority is that authority a principal expressly grants to an agent or 
lmplledly confers on an agent because it is usual, necessary, and proper to achieve the 
object of the express authority granted to the agent." Caballero v. Wiks€, 140 Idaho 
329 1 332, 92 P.3d 1076, 1079 (2004). Actual authority can be either express or 
implied. Huyett v. Idaho State University, 140 Idaho 904, 908, 104 P.3d 946, 950 
(2004). Express authority is where the principal explicitly authorizes the agent to act 
on behalf of the principal. Huyett, 140 Idaho at 908, 104 P.3d at 950. Express 
authority can be establ1shed by the statements of the agent coupled with inferences 
from the dealings and conduct of the principal. Caballero, 140 Idaho at 333, 92 P.3d 
at 1080. 
In this case, the record contains evidence of Wayne Johnson explicitly conferring 
on his agent Egan the authority to sign the Fremont contract on behalf of L.N. Johnson. 
This eVidence includes Wayne Johnson's representations at the meeting with Egan and 
HarriS, and his authorizing Egan to sign L.N. Johnson's contract with Harris. 
Moreover, there is adequate evidence of apparent authority for Egan to act on 
behalf of L.N. Johnson. \\A principal is bound by the acts of his agent within the scope 
of his apparent authority." John Scowcroft & Sons Co. v. Roselle, 771daho 142, 146, 
289 P.2d 621,623 (1955). 
Apparent authority results when the principal, by actions or words, places the 
agent in a position where a business person of ordinary prudence would be justified in 
believing the agent is acting pursuant to existing authority. Huyett, 140 Idaho at 908, 
104 P.3d at 950; Caba/lero, 140 Idaho at 332,92 P.3d at 1079. 
The record contains numerous examples of conduct or actions on the part of 
L.N. Johnson which establish apparent authority conferred by L.N. Johnson on Egan, 
including the following: (1) Wayne Johnson's participation with Egan in the meeting at 
/' f 
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Harris' office, (2) Johnson's authorizing Egan to sign the L.N. Johnson contract with 
Harris, (3) Johnson's roie in processing checks issued by Harris to L.N. Johnson on the 
project, and (4) Johnson's ratification by silence as to Egan's agency. 
II. 
liabifity of Ferguson 
Admittedly, there is no contract between Harris and Ferguson per se. Thus, the 
counts for breach of contract, breach of the duty of good faith and fair deallng, and 
indemnification do not apply to the Ferguson defendants as such, However, as a 
corporate officer who actively partiCipated in the fraud, D. Kym Ferguson is personally 
liable for his role in the fraud. 
A corporate officer who specificalfy directs, actively participates in, or knowingly 
acquiesces in a fraud or other wrongdoing of the corporation or its officers can be 
personally liable, VFP BC, 141 Idaho 326, 334, 109 P.3d 714, 722 (2005). "'An officer 
or director of a corporation is not personally liable for torts of the corporation or of its 
other officers and agents merely by virtue of holding corporate office, but can only 
incur personal liability for partiCipating in the wrongful activity. "' Armed Forces 
Insurance Exchange v. Harrison, 70 P.3d 35,41 (Utah 2003), appeal dismissed, 2004 
WL 1799406 (2004) [citing 3A W.M. Fletcher, Flet:cherCyc/opedia of the Law of Private 
Corporations § 1137, at 209 (rev. ed. 2002)J, 
Such liability is not dependent upon piercing the corporate veil or applying alter 
ego theory, Stephan v. Commemorative Services Corp., 16 Kan. App. 2d 389,400, 
823 P.2d 831, 840 (1991), rev, denied, (1992). "An agent who fraudulently makes 
representations is liable in tort to the injured person although the fraud occurs in a 
transaction on behalf of the principal," regardless of whether the corporate veil is 
correctly pierced. Nev~ Tex Oil & Gas v. Precision Rolled Products, lOS Nev. 685, 686, 
TRIAL BRIEF OF HARRTC: Trllr _ 11 
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782 P.2d 1311, 1312 (1989). 
Furthermore, D. Kym Ferguson's personal liability is not dependent upon 
whether liability attaches to Foxhollow: 
A corporate officer or director acting on behalf of a corporation is 
personally liable for damages caused by his willful participatron in 
acts offraud or deceit to one directly injured thereby. A corporate 
officer or director, actively participatlng in the fraud practiced on 
behalf of a corporation, cannot escape liability on the ground that 
he was acting for the corporation or that the corporation obtained 
the benefit therefrom. 
Lentz Plumbing Co, v, Fee, 235 Kan. 266, 270, 679 P.2d 736, 742 (1984). See also 
Kansas Commission on Civil Rights v. SerVice Envelope Co., 233 Kan. 20, _, 660 
P.2d 549, 554 (1983). 
The partnership Ferguson Farms and D. Kym Ferguson's partner, Michael 
Ferguson, are also liable for the fraud perpetrated by D. Kym Ferguson. D. Kym 
Ferguson has acknowledged that Ferguson Trucking was involved in the construction 
projects at issue. Thus, Ferguson Trucking was conducting business through its agent, 
D. Kym Ferguson, in those construction projects while D. Kym Ferguson was also 
acting on behalf of Foxhollow. "Each partner is an agent of the partnership for the 
purpose of its business." Idaho Code (I.e.) § 53-3-301(1). Thus, the partnership is 
liable for D. Kym Ferguson's misconduct. I.e. § 53-3-305(a). Moreover, his partner, 
Michael Ferguson, is jointly and severally liable as well. I.e. § 53-3-306(a). 
Ferguson is also liable for unjust enrichment. Ferguson argues it is not liable for 
unjust enrichment, because it received no benefit from Harris other than some 
$10,348.75 for rental of Ferguson eqUipment on the construction project. However, 
Harris paid some $21,904.00 which was deposited into Foxhollow's checkIng account. 
Thus, Harris conferred financial benefits upon the corporation in which the Fergusons 
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had an interest. It is inequitable for the Defendants to retain these benefits at the 
expense of Harris, because this money vvas paid as a result of Ca) Egan's 
misrepresentations to Harris that all suppliers had been paid, and (b) Defendants' 
withholding from Harris the "unpaid billings for material suppliers, equipment lessors, 
or other creditors on the Fremont Project and Jefferson Project." As noted, D. Kym 
Ferguson played an active role in this misconduct. 
It does not matter what the 521,904.00 was used for, because it was received 
as a result of misrepresentations in which D. Kym Ferguson played an active part. The 
benefit was conferred at the point where the monies were deposlted into the account 
of Foxho!fow, a company in which D. Kym Ferguson and Michael Ferguson had an 
interest. Therefore, Ferguson is liable for unjust enrichment. 
III. 
Liability of Egan 
As an agent for a disclosed principal, Egan cannot be personal liable for breach 
of contract, unjust enrichment, breach of the duty of good faith and fair dealing, or 
indemnity. However, Egan can be held personally liable for his role in the fraud. When 
an agent commits a tort within the scope of the agency, both the agent and the 
principal are subject to liability. VFP Be v. Dakota Co., 141 Idaho at 326, 109 P.3d at 
722; Lentz Plumbing Co., 235 Kan. at 270, 679 P.2d at 742; Nev-Tex Oil & Gas, 105 
Nev. at 686, 782 P.2d at 1311. 
Moreover, if the court finds that Egan presumed to act as LN. Johnson's agent 
and was in fact not authorized to do so, Egan will be personally liable for all damages 
r:laimed by Harris. Killinger v. Jest, 91 Idaho 571, 576, 428 P.2d 490, 495 (1967). 
TPT!J.! QtlTCC"""'1"" I ....................... --
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CONCLUSION 
Court trial is set to commence September 30, 2008. Triai is expected to iast 
four or five days. Harris submits the evidence will show liability on the part of all 
Defendants as set forth herein. 
DATED this 12th day of September, 2008. 
NORMAN G. REECE, P.c. 
By!br~A~i~ 
Norman G. Reece, Jr., of the irm, Attorney 
for Plaintiff Harris! Inc. 
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Liability Cumpany, DAVID EGAN, an ) 
Individual, FERGUSON FARMS, a ) 
Partnership, d/b/a FERGUSON TRUCKING. ) 
I). K YM I"I':RGLJSON, an individual, ) 
MICHAEL FERGUSON, an individual, and ) 
DOLS I· X, individuals or cntitlcs \vhose tme ) 
Names (He currently unknown, ) 
) 
Dcfcndant(s), ) 
COMES NOW Dclendants pcrguson's and hereby submits their rropo;;,cd r:xllibil List: 
1. "Keys to Operating a Succes;;ful Company" prepared by Bc:;sie Brads/1[.1\v. 
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! .-A ... lticles of Incorporatl0n and .!\r1icles of /\n1cnJnlcnt rur Foxho1 I C) \tV J 'ruck ingo. Inc. 
and 2001 & 2002 Annual Statements. 
), Agendu f{)T r'v1cctll1g of FoxhollO\\' Construction and Trucking, lnc, stockholders 
held on Janumy 14,2001. 
4. \1inutes or meeting of l'oxhollov,: Construction and Trucking. Inc, Board or 
Directors meeting held on 1 JlOJ /() J and 7/28.102 
5, Resignal10n or Kyrn Ferguson as an officer of Foxhullow Construclioll ,md 
Trucking, Inc. 
6, 13ill of Sale from Kym Ferguson jilT IS shares (I 5f%) () r' Foxho! len" Construction 
and Trucking, Inc., common stock to Kristan Fagan. 
7. Resignation of Bcssie Bradshaw as an officer of Foxhollow COnSll'lll:Lioll and 
Trucking, Inc. 
R. Bill or Sale from Bessie Bradshaw for 10 shnres (10%) of 1 :OX hollow (\mslrucl ion 
and Trucking, Inc., common stock to Kristan Egan 
9. l(esi6:rnalion oCMiLhacl Fergl1son as a board member or Foxhollow Construction 
and Trucking, lnc. 
1 n. Rill or Sale trom Michacllicrguson to Kristnll .Egan for l5 shares (15%) of' 
Uoxhollow Construction and TruLking, TilL., LOlTImOn sl.ock. 
I 1. I "cHer to the Idaho Secretary of State giving notice of the rcsignntioll and 
disassociation with Foxhollow Constfllction and Trucking. Inc. ()r Kym h::rgllson. 
Michael Ferguson amI Bessie BYtHlshmv. 
12. Ferguson Trucking invoices to foxhollow Construclion and Trucking, Inc. for 
equipment rentJ.1. (8 pages) 
1:', Deposil slips oCpaymcnts rc<.:civcd 11'om Foxhollow ConstructiOIl 8:: Trucking,. 
I nc .. for equipment rcntaL (2 pagcs) 
14, Fcrguson Farms Note and Security Agreement given to the Dank ofC()mmcrec. 
dated January 9, 2001, fonhe SUIll of$37,156.00 for the purchase of'a John Deere 
(',)0 llydraulic Excavator SIN DW690ELS45640, ,,,/thumb ilnd Bucket. .s{J,rnpeu 
paid on Janu<'lry 20,2004, 
i), Ferguson I:arms check # 641R to the l3(lnk of Commerce ill llle tllllOunt 01' 
$:16,602.60; Olson Farms check # 01 :1.1 to the I~ank of Commerce in (he cUllOunl 01' 
P_06 
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$14~809.64; (lnt! F'erguson FarHIS Cllcck if 7563 to the RanL of' ('0111nlCrCc 1rl the 
amount of $13,787.16 and "History or A<:COLm(" with the lJi:mk or C()J)1I11CrCC on 
the purchase of' a John Deere 69() Excavator serial if DW690EJ .545(AO w/(humb 
andllLlckcL paid olT 1/20104, 
1 (1, I'crguson hml1S Note and Security AgrCCll1ei1L given [0 the Lkmk o(CUl1ll1lerce, 
dated March 12, 200l for the sum ol'$83.gJ9.00 Cor the purchasl' (Ji' (.l 1 C)C)g .Id1l1 
Deere 4 \Vheel Drive Loader 544Tl S# DW54411X5694I R. and l.o:.lIl AgrcclllcnL to 
Change Fixud Rate [0 ;\djw;iahle Rale of Interest dated, February 12, 20U:? 
<.um:mIing the original :\OlC amI Security Agreement to reduce [he interesl 011 the 
ban for the purchase ofthc 1999 John Deere 4 WJleei I )rivc Loader and providing 
for annual payments Dr $21 ,557.05 through 2006. Account Nu. 400(:'c)05 (j52. 
17. Ferguson Farms check if 6g;g dated 3/25/()2 payahle Ln Olson I 81ms in fhe 
amount 01'$21,557.05 (transler o/" funds); Olson Farms check II OJ35 daled 
3/25/04 payable to rhe Bank or Commerce in the Cl1110Unr of $21.5 5 7.0S ( I,oader 
payment); Ferguson Farms check -If. 7649 dated 1/1 0104 paynblc 1(1 lhe Rank or 
Commerce in the amount of $21,557.05 (Loader payment), lind tlll.: 13;:lllk () r 
Commerce "History of Accounf', Account No. 400m05(152. drltc:d 317105 shmving 
the final pay oiTo£' I.he H< • .:counl on 2/18/05 in the amount on61.74~L2,1, 
1 k. Ilards Inc. check # 13182 drawn on Bank One, dated 8120102 raY;Jhlc 10 LN 
JOHNSON PAVING CO. in the amOUl1I of$21.()04.00, aLld wlJich. wiLhout 
cnJorscmcnt, cleared through the Bank nfTdaho. 
19, Plaintiff's documents produGu..l and described as "llarris COlTcsp()rllkm:c with 
Fox hollow/F ergusDl1". 
20. Plainti rrs uocuments rmduced ami descrihed as "Iergllson Claim on Harris 
Rond'", 
21. Sixteen (16) pictures ofeondillons On Fremont CmtnLy Job and Fel'1:'-11so11 Trucking 
equipment1hat W,IS renleu lo Foxhullow Construction and inlcking ru]' lISC on 
Hams Inc. johs_ 
22, Photographs No.1 -16: 
23, One (I) Video Tape. 
P_07 
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slips for the period of 12/31/0 1 lhrough 811 1/02, or Dny one o Jtl1crn . 
25. Documents produced by Plaintiff identified as "LN Johnson PaYlllcntlFxpenscs 
Cltcollnting summary. 
26. 
Defendant FergslIons reserves the right lo introduce such other dUl:urncnls and 
exhibits that may be appropri(lte for purposes of impcachmc1ll amlior rehuttaL ~lIld to usc: 
"my exhihits idcntiflcd by any Defendant or the Plaintiff. h:::rgLlSO[1S run her reserve the 
right to make a more detailed lisL or lhe document listed hy group if Ilcccssmy for more 
cClnvcnience in the introduction or exhibits at trial aller Lhe issues hnw bCl:r\ lElrruwcd hy 
tile disposition of the two (2) Motions for Summary Judgment pending in this euse. 
DaLed this 1 til day ol"Scp1cmbcr, 200~. 
I 
Attorney I'or Fcr" 
Sep-1Z-08 04:52P Mul ry Law 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE C01.JNTY OF JEFFERSON 
HARRIS, INC., ) 
) 




FOXHOLLOW CONSTRUCTION & ) 
TRUCKING, INC., an Idaho corporation, ) 
L.N. JOHNSON PAVING, L.L.c., a limited) 
Liability company, DAVID EGAN, an ) 
Individual, FERGUSON F ARJv1S, a ) 
Partnership dba FERGUSON TRUCKING ) 
D. KYM FERGUSON, an individual, and ) 
MICHAEL FERGUSON, an individual, and) 
DOES I-X, individuals or entities whose true) 
Identities are currently unknown, ) 
Defendants. ) 
DAVID EGAN and FERGUSON FARMS ) 
Dba FERGUSON TRUCKING, D, KYM ) 






HARRIS, INC., an Idaho corporation, ) 
) 
Counterdefendants. ) 
Case No. CV -05-642 
IT IS HEREBY ORDERED that the above-entitled case is referred to the Honorable 
Darren Simpson, District Judge for further proceedings. 
DONE AND DATED September 10, 2008. 
Burton W. Butler 
Trial Court Administrator 
1 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a full, true and correct copy of the foregoing Order of 
Assigmnent was personally delivered, by hand delivery to the Bonneville County Courthouse 
Box, sent by facsimile or mailed by first class mail with prepaid postage as indicated below on 
September 10, 2008: 
Clerk of Court, Jefferson County Courthouse - mailed 
Hon. Judge Darren Simpson, Bingham County Courthouse - mailed 
Norman G. Reece, Esq., 445 W. Chubbuck Road, Ste D, Chubbuck, Idaho 83202 
William H. Mulberry, Esq., P.O. Box 186, Ririe, Idaho 83443 
John M. Ohman, Esq., Bonneville County Courthouse Box 
Mr. David Egan, 13709 N. 115 E. Idaho Falls, Idaho 83401 
Jefferson County deputy clerks to distribute copies to all parties of record and/or parties at issue 
that are not listed on the Certificate of Service. 
Administrative Assistant 
2 
Norman G. Reece, Jr. 
NORMAN G. REECE, P.c. 
445 Vvest Chubbuck Road, Suite D 
Chubbuck, Idaho 83202 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Idaho State Bar No. 3898 
Attorney for Plaintiff/Counterdefendant 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRIS, INC. an Idaho corporation, 
Plaintiff, 
vs. 
FOXHOLLOW CONSTRUCTION & 
TRUCKING, INC., an Idaho corporation, 
L.N. JOHNSON PAVING, L.L.c., a limited 
liability company, DAVID EGAN, an 
individual, FERGUSON FARMS, a 
partnership d/b/a FERGUSON 
TRUCKING, D. KYM FERGUSON, an 
individual, MICHAEL FERGUSON, an 
individual, and DOES I-X, individuals or 
entities whose true identities are 
currently unknown, 
Defendants. 
DAVID EGAN and FERGUSON FARMS 
d/b/a FERGUSON TRUCKING, D. KYM 
FERGUSON, and MICHAEL FERGUSON, 
Counterciaimants, 
vs. 
HARRIS, INC., an Idaho corporation, 
Counterdefendant. 
Case No. CV-2005-642 
HARRIS, INC.'S POST-HEARING 
BRIEF RE: I.C. § 54-1902 
Harris, Inc. ("Harrislf), by and through its attorney, Norman G. Reece, P.e., 
Defendant, L.N. Johnson Paving, L.L.e. ("L.N. Johnson"), asserts that I.e. § 54-1902 
provides a basis for dismissal of Harris' action against L.N. Johnson. However, as 
shown below, nothing in the statute entitles L.N. Johnson to summary judgment as 
against Harris, Inc. 
FACTS 
The facts of this case were set forth in Harris' Brief in Opposition to L.N. 
Johnson's Motion for Summary Judgment, dated August 25, 2008. Moreover, 
transcripts of relevant deposition testimony were attached to the Affidavit of Norman 
G. Reece, Jr., in Opposition to L.N. Johnson's Motion for Summary Judgment, dated 
August 25,2008. The Court is referred to those items of record. Other relevant facts 
will be set forth in the legal discussion below. 
By way of summary, L.N. Johnson asserts that Harris' action against L.N. 
Johnson should be dismissed, because the subcontracts at issue failed to comply with 
I.e. § 54-1902. Specifically, L.N. Johnson argues, the factthat Foxhollow Construction 
& Trucking, Inc. ("Foxhollowlf), did not have a public works license renders the entire 
contractual arrangement among the parties void and unenforceable. See L.N. Johnson 
Paving, L.L.e.'s Reply, dated August 28, 2008. However, the issue of whether the 
Foxhollow contract was illegal is utterly irrelevant to the enforceability of the contract 
between Harris and L.N. Johnson. Therefore, I.e. § 54-1902 does not dictate dismissal 
of Harris' contract action against L.N. Johnson. 
LEGAL DISCUSSION 
L.N. Johnson is not entitled to summary judgment under I.e. § 54-1902 for at 
least three reasons. not render the contract between L. N. 
HARRIS, INC. 
Johnson and Harris void. Second, there is no genuine issue, and the fact remains 
undisputed, that L.N. Johnson did indeed have a public works license. Third, even if 
the statute were applicable to the contract between Harris and L.N. Johnson, the fraud 
alleged in Harris' Complaint is sufficient to preclude voiding the contract on the grounds 
of illegality. 
I. 
I.C. § 54-1902 DOES NOT RENDER THE 
HARRIS-L.N. JOHNSON CONTRACT VOID. 
Any violation of I.C. § 54-1902 is on the part of Foxhollow, not Harris, nor L.N. 
Johnson. The relevant part of § 54-1902 provides: 
It shall be unlawful for any person to engage in the business or act 
in the capacity of a public works contractor within this state 
without first obtaining and having a license issued pursuant to the 
provisions of this chapter .... 
I.e. § 54-1902(1). 
Since Foxhollow is the entity that did not have a license, Foxhollow is the only 
entity that could have violated this provision of the statute. L.N. Johnson may contend 
that Harris violated the statute's provisions against accepting "a bid from any person 
who at that time does not possess the appropriate license for the project involved .... " 
I.e. § 54-1902(3)(a). However, the unrebutted testimony of record indicates that 
David Egan telephoned Scott Harris with the bid on the Fremont Project on behalf of 
L.N. Johnson. Egan Deposition 22:6-12; 25:23-26:3. Moreover, the overwhelming 
testimony of record is that Wayne Johnson of L.N. Johnson met with Scott Harris and 
requested Scott to issue a contract on the Fremont Project to L.N. Johnson. Harris 
Deposition 38:12-39:8; 40:11-17; 42:5-8; 44:10-13 and Egan Deposition 25:15-
26:11. As this testimony of record shows, both Scott Harris and David Egan were 
adamant that Wayne Johnson met with Harris at Harris' office in Chubbuck to 
pnC:;T_H~L1DTl\Ir:: QrlTr:1 nr. T"-' ,- r-. 
discuss the contract on the Fremont Project. This meeting did not, as L.N. Johnson 
claims, pertain to "another project." [See Defendant, L.i'J. Johnson, Paving, L.L.e.:s 
Reply at 6.] 
Of course, L.N. Johnson contends Egan was not acting as its agent. Harris 
argues this is a fact issue that must be resolved at trial. As noted in Harris' opposition 
brief, the record contains ample evidence sufficient to preclude summary judgment for 
L.N. Johnson, showing L.N. Johnson conferred apparent, if not actual, authority on 
Egan to act as its agent. But if Egan and Foxhollow were indeed not agents of L.N. 
Johnson, the illegality of the contract between Harris and Foxhollow is totally irrelevant 
as to the contract between Harris and L.N. Johnson. Thus, the statute does not apply 
to the contract between L.N. Johnson and Harris. 
II. 
I.C. § 54-1902 DOES NOT APPLY TO THE 
CONTRACT BETWEEN HARRIS AND LN. JOHNSON, 
BECAUSE LN. JOHNSON HAD A PUBLIC WORKS LICENSE. 
There is no dispute that L.N. Johnson had a public works license; therefore, 
there is no allegation that the contract between Harris and L.N. Johnson is illegal as a 
violation of I.e. § 54-1902. As noted, the only questionable contract in this case is the 
contract between Foxhollow and Harris. L.N. Johnson simply does not have standing 
to assert a potential defense on behalf of Foxhollow - unless L.N. Johnson is now 
conceding that Foxhollow was indeed acting as its agent. 
Indeed, the case cited by L.N. Johnson supports this conclusion. Barry v. Pacific 
West Construction, Inc., 140 Idaho 827,103 P.3d 440 (2004) involved a subcontractor 
who did not have a public works license and who sued the general contractor for 
breach of contract. Barry, 140 Idaho at 829-30, 103 P.3d at 442-43. The Supreme 





the general contractor for breach of contract, because the subcontractor's failure to 
comply with I.e. § 54-1902 renders such contract iiiegal. Barry, 140 Idaho at 832,103 
P.3d at 445. Thus, as shown by Barry, the illegality doctrine may have been an 
affirmative defense for Foxhollow as the subcontractor who lacked a public works 
license. Again, L.N. Johnson cannot assert an affirmative defense for another party, 
Foxhollow, unless it concedes Foxhollow is its agent. Therefore, the illegality vel non 
of the Harris-Foxhollow contract does not renderthe Harris-L.N. Johnson contract void. 
III. 
THE FRAUD ALLEGED IN HARRIS' COMPLAINT 
PRECLUDES APPLICATION OF THE ILLEGALITY DOCTRINE. 
Even if § 54-1902 applied to the contract between Harris and L.N. Johnson, the 
fraud alleged in Harris' Complaint precludes applying the illegality doctrine to render 
all the contractual arrangements in this case void. Although a contract is void for 
failure to comply with I.e. § 54-1902, a court will not apply the illegality doctrine to 
void the contract if one party to the contract commits fraud against the other. Trees 
v. Kersey, 138 Idaho 3, 10, 56 P.3d 765, 772 (2002). 
Here, the fraud alleged in Harris' Complaint precludes application of the illegality 
doctrine. Consequently, the contract between Harris and Foxhollow is not void as 
against public policy. Likewise, since Egan and Foxhollow were acting as agents for 
L.N. Johnson, their fraud likewise shields the contract between Harris and L.N. Johnson 
from application of the illegality doctrine. 
CONCLUSION 
L.N. Johnson is not entitled to summary judgment on the ground that its 
contract with Harris was illegal under I.e. § 54-1902. The statute does not apply to 
the contract between L.N. Johnson and Harris. L.N. Johnson had a public works 
license, so there was no violation of the statute. Third, even if the statute were to 
apply, the fraud alleged in Harris' Compiaint preciudes application of the iiiegaiity 
doctrine. 
DATED this 2nd day of October, 2008. 
NORMAN G. REECE, P.e. 
By~d£,9r. 
Norman G. Reece, Jr., of t[fE;Firm, Attorney 
for Plaintiff Harris, Inc. 
CERTIFICATE OF SERVICE 
I hereby certify that on this 2nd day of October, 2008, I served a true and 
correct copy of the foregoing HARRIS, INe.'S POST-HEARING BRIEF RE: I.e. § 54-
1902, by depositing the same in the United States mail, at Pocatello, postage pre-paid, 
in an envelope addressed to: 
John M. Ohman 
Cox, Ohman & Brandstetter 
P.O. Box 51600 
Idaho Falls, ID 83405 
Hon. Darren B. Simpson 
Bingham County Courthouse 
501 North Maple #310 
Blackfoot, ID 83221-1700 
William H. Mulberry 
Attorney at Law 
P.O. Box 186 
Ririe, ID 83443 
David Egan 
13709 North 115 East 
Idaho Falls! ID 83401 
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NOTICE: PLEASE READ CAREFULLY AND NOTE ALL DATES, DEADLINES AND 
PROCEDURES TO BE FOLLO\VED. 
Pursuant to Rule 16 of the Idaho Rules of Civil Procedure, the following Scheduling 
Order shall govem all proceedings in this case. Therefore, it is hereby ordered as follows: 
A. Notice of Hearings. 
1. Court Trial will commence on December 2.~c{:~ :it the hour of 9:00 a.m. Counsel 
shall be prepared to meet in chambers at 8:30 a.m. This matter is scheduled for three 
(3) days. 
2. A Formal Pre-Trial Conference will be scheduled at a later date. Counsel for the 
parties are required to attend this conference in person. 
B. Pre-Trial Conference Procedure. 
1. Trial counsel for the parties are ordered to prepare and file a Pre-Trial Memorandum. 
The Pre-Trial Memorandum may be filed separately or jointly, but in any event shall 
be submitted to the Court at least three (3) weeks prior to the date of trial 
(November 11,2008). The Pre-Trial Memorandum shall contain, in the order 
outlined below, the following: 
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a. An index of all exhibits. The index shall indicate: 1) a brief description of the 
exhibit, 2) v/hether the parties have stipulated to admissibility, and if not, 3) 
the legal grounds for objection. If the memorandum is filed jointly, the index 
shall also indicate by whom the exhibit is being offered. 
b. An indication of whether depositions, admissions, intenogatory responses, or 
other discovery responses are to be used in lieu of live testimony, the manner 
in which such evidence v;ill be presented, and the legal grounds for any 
objection to such excerpts. 
c. A summary of the documentary evidence supponing the damages sought by 
the parties shall be appended to the Pre-Trial Memorandum. The 
Memorandum shall include a statement as to whether the parties have 
stipulated to the admission of the summary under Rule 1006, of the Idaho 
Rules of Evidence, in lieu of the underlying documents. 
d. A list ofthe names and addresses of all witnesses which such party may call 
to testifY at trial, including anticipated rebuttal or impeachment witnesses. 
Expert witnesses shall be identified as such. 
e. A brief non-argumentative summary of the factual nature of the case. The 
purpose of the sununary is to provide an overview of the case for the jury and 
may be included in pre-proof instructions to the jury. 
f. A statement that counsel have, in good faith, discussed settlement 
unsuccessfully. 
g. A statement that all answers or supplemental answers to intenogatories under 
Rule 33 ofthe Idaho Rules of Civil Procedure reflect facts knovm to the date 
of the Memorandum. 
h. A statement of all claims. 
1. Any admissions or stipulations of the parties \vhich can be agreed upon by the 
parties. 
J. Any amendments to the pleadings and any issues of law abandoned by any of 
the parties. 
k. A short statement of the issues of fact and law which remain to be litigated at 
the trial and those legal authorities upon which the party relies as to each issue 
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of law to be litigated. In addition the panies shall include a statement of 
\/v11etl1er liability is disputed. 
1. A listing of all anticipated Motions in Limine and any orders which will 
expedite the trial. 
m. A statement as to ,vhether counsel requires more than thiny (30) minutes for 
an opening statement. 
2. At the Pre-Trial Conference, counsel will be proyided an Exhibit List form which 
shall be submitted with each pany's exhibits as outlined in paragraph E below. Upon 
request, the list shall be provided to counsel in advance of the pretrial conference. 
3. At the time of the Pre-Trial Conference, all parties shall be prepared to assist in the 
fonnulation of a Pre-Trial Order in the fonn described in Rule 16( d) of the Idaho 
Rules of Civil Procedure. 
C. Discovery Procedures and Deadlines. 
1. Discovery Cutoff will be four (4) weeks prior to the scheduled Trial (November 4. 
2008). Counsel are advised that this cutoff means that ALL discovenr will be 
COMPLETE by that deadline. 
2. Fact \Vitnesses: Plaintiff shall disclose the names and addresses of all fact witnesses 
which such party may call to testify at trial, except for impeachment witnesses, thirty-
five (35) days before trial (October 28.2008). Defendants shall disclose the names 
and addresses of all fact witnesses which such party may call to testify at trial, except 
for impeachment witnesses, twenty-eight (28) days before trial (Noyember 4, 
2008). 
3. Expert Vv'itnesses: Plaintiff shall disclose the names and addresses of all expert 
witnesses in the manner outlined in Rule 26(b)( 4)(A)(i) of the Idaho Rules of Civil 
Procedure, disclosing the person expected to be called as an expert witness, the 
subject matter on which the expert is expected to testify, and the underlying facts and 
data upon which the expert opinion is based, no later than thirty-five (35) days before 
trial (October 28.2008). The Defendant shall also comply with Rule 26(b)(4)(A)(i) 
of the Idaho Rules of Civil Procedure and make a similar disclosure of their expeli 
witnesses no later than twenty-eight (28) days before trial (November 4. 2008). 
4. Witnesses not disclosed in this marmer will be subject to exclusion at trial. 
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5. Any witnesses discovered after the last required disclosure shall immediately be 
disclosed to the COUli and opposing counsel by filing and service of such notice 
stating the date upon which the same was discovered. 
D. Motion Cutoff: 
1. All Summary Judgment Motions must be filed in compliance with Rule 56 of the 
Idaho Rules of Civil Procedure. Such motions must be filed at least sixty (60) days 
before trial (October 3, 2008). The motion, affidavits and suppoliing brief shall be 
served at least twenty-eight (28) days before the time fixed for the hearing. Opposing 
affidavits and answering brief must be served at least fOUlieen (14) days prior to the 
date of the hearing. The moving party may thereafter serve a reply brief within seven 
(7) days before the hearing. 
2. All other motions must be filed by November 7. 2008. This includes all motions 
concerning any objections to the testimony of experts at trial. This does not include 
other Motions in Limine the parties may wish to file in compliance with the Idaho 
Rules of Civil Procedure. 
E. Exhibits: 
1. All exhibits that are to be introduced at trial shan be pre-marked and deposited 
with the Clerk of the Court fourteen (14) days before trial (November 18,2008), 
except those for impeachment. 
2. Plaintiff's exhibits shall be marked in numerical sequence. Defendant's exhibits shall 
be marked in alphabetical sequence. Labels may be obtained from the Clerk ofthe 
Court, and should have the case number and start date of trial shovvTI on them. 
3. Photographs shall be individually marked. 
4. A duplicate set of all exhibits shall also be provided to the Court fourteen (14) 
days before trial (November 18. 2008), except those for impeachment. The 
duplicate set shall be placed in binders, indexed and deposited vvith the Clerk of the 
Court for use ofthe Court. 
5. No exhibits shall be admitted into evidence at trial other than those disclosed, listed 
and submitted to the Clerk of the COUli in accordance vvith this order, except when 
offered for impeachment purposes or unless they were discovered after the last 
required disclosure. 
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This order shall control the course of this action unless modified for good cause shown to 
prevent manifest injustice. Pursuant to Rule 16 of the Idaho Rules of Civil Procedure, if a party 
or party's attorney fails to obey a scheduling or pre-trial order, or if no appearance is made on 
behalf of a pariy at a scheduling or pre-trial conference, or if a party or party's attorney is 
substantially unprepared to participate in the conference, or if a party or party's attorney fails to 
panicipate in good faith, the judge, upon motion or his O\Y11 initiative, may make such orders 
with regard thereto as are just, and among others any of the orders provided in Rule 37(b)(2)(B), 
(C), (D). In lieu of or in addition to any other sanction, the COUli may require the pany or the 
attorney representing said party or both to pay the reasonable expenses incuned because of any 
noncompliance with this rule, including attorney's fees, unless the judge finds that the 
noncompliance was substantially justified or that other circumstar1ces make an award of 
expenses unjust. 
All meetings and/or hearings with the Court in the matter shall be scheduled in advance 
with the Court's Clerk. The Court appreciates time to adequately consider each issue before it, 
prior to a hearing and/or meeting. 
,.s-
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CLERK'S CERTIFICATE OF SERVICE 
I l1erebyT certify that on tbjs ~_ day of ()ctober, 2008 a true and COfl.:ect COP)! of the 
COURT TRIAL SCHEDULING ORDER was served on the attomey and/or person listed 
below as fo11o'l\'s: 
Norman Reece, Jr., Esq. 
445 W. Chubbuck Road, Suite D 
Chubbuck, ID 83202 
Jo1m Ohman, Esq. 
P.O. Box 51600 
Idaho Falls, ID 83405 
William Mullbeny, Esq. 
P.O. Box 186 
Ririe, ID 83443 
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C Courthouse Bm: [] Facsimile 
-~u.sMail C Courthouse Box C Facsimile 
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DiSTRICT JUDGE 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
















September 19, 2008, at 11:19 P.M., a status conference came on fo'f:hearing before the 
Honorable Darren B. Simpson, District Judge, sitting in open court at Rigby, Idaho. 
Ms. Sandra Beebe, Court Reporter, and Ms. Denise Criddle, Deputy Court Clerk, were 
present. 
The Court scheduled a Court trial for December 2,3,4,2008, at 9:00 a.m., in the Jefferson 
County Courthouse in Rigby, Idaho. A pre-trial c~nference date is still pending. 
Court was thus adjoumed. 
c: Norman Reece, Jr., Esq. 
William Mullberry, Esq. 
John Ohman, Esq. 
Dave Egan, pro se 
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JOHN M. OH~1\J, ESQ 
COX, OHMAN & BR4...~DSTETTER, CHARTERED 
510 "D" STREET 
P.O. BOX 51600 
IDAHO FALLS, ID 83405-1600 
(208) 522-8606 
Fax: (208) 522-8618 
Idaho State Bar #1501 
ATTORNEYS FOR DEFENDANT, L.N. JOHNSON PAVING, LLC. 
IN THE DISTRICT COlJ'RT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRIS, INC., an Idaho corporation, 
Plaintiff, 
vs. 
FOXHOLLOW CONSTRUCTION & 
TRUCKING, INC., an Idaho corporation, 
L.N. JOHNSON PAVING, L.L.C., a limited 
liability company, DAVID EGAN, an 
individual, FERGUSON FA.Rc\1S, a 
partnership d/b/a FERGUSON TRUCKING, 
D. KTh1 FERGUSON, an individual, 
MICHAEL FERGUSON, an individual, and 
DOES I-X, individuals or entities whose true 
identities are currently unknown, 
Defendants. 
Case No. CV-05-642 
DEFENDANT, L. N. JOHNSON 
P A \lING, LLC'S, RESPONSE TO 
HARRIS, INC.'S POST-HEARING 
BRIEFRE: I. C. §54-1902 
DEFENDANT, L. N. JOHNSON PAVING, LLC'S, RESPONSE TO HARRIS, INC.'S 
POST-HEARING BRIEF RE~ 1. C. §54-1902- 1 
S:\MICK\Cliems\Tohnsollwayne.hanisconstruction\SUMMARY JUDGMENT\Reply to Harris Post Hearing 
Briefwpd 
10-08-'08 12:52 FROM-C n Brandstctc 208-522-8618 
DAVID EGAN and FERGUSON FARMS 
d/b/a FERGUSON TRUCKING, D. K'{M 
FERGUSON, and MICHAEL FERGUSON, 
Counterclaimants, 
VS. 
HARRIS, INC., an Idaho corporation, 
Counterdefendant 
FACTS 
T-761 P002/023 F-814 
On APli124, 2002, Harris, Inc. ["Banis"], signed a contract with Fremont County 10int 
School District to build North Fremont High School ["Fremont project"]. According to Harris, 
the night prior to opening the bid on the Fremont project, David Egan ["Egan"] caned him and 
placed a telephone bid for the excavation portion of the contract. Harris is in the habit of 
accepting telephone bids on his projects, and does not require wlitten bids. [Harris, 48: 6-25] 
[Harris J July 15, 2008, deposition excerpt pages are identified and provided as EXHIBIT GG 
to AFFIDA VIT OF AUTHENTICITY LV SUPPORT OF DEFENDANT, L. N. JOHNSON 
PAVING, UC'S RESPONSE TO HARRIS, INC. 'S POST~HEAR1NG BRJEF RE: 1. C. §54~1902] 
After Harris' acceptance of the telephone bid, Harris claims that he was contacted in April by 
Egan and Wayne Johnson ["Wayne"]. Egan informed Ranis that Foxhollow did not have a 
public works license. To bypass the requirement of a public works license for public projects, 
Harris conspired with Egan to add L N. Jolmson Paving, LLC ["JoMson"] as a sub-contractor, 
as Johnson had a public works license which would cover ajob to $500,000.00. The two 
DEFENDANT, L. N. JOHNSON PAVING, LLC'S, RESPONSE TO HARRIS~ INC.'S 
POST-HEARING BRIEF RE: I. C. §54-1902- 2 
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contracts were involved, as follows: to Foxhollow, in the amount of$245,705.00 [Exhibit H to 
DEFENDANT, L. N. JOHNSON PAVING, L.L.C.'S, MEMORANDUI\1 IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT] and to Johnson, in the &110ilnt of$409,363.00 
[Exhibit G to DEFENDANT, L. N. JOHNSON PAVING, LLC.'S, MEMORA..t\DUM IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT]. Harris was well aware Hmt he 
needed subcontractors with public works licenses and "hid" his contract with Foxhol1ow by using 
Jolmson's name On fue excavation contract. (Han-is, 37: 6-16; 41:16-21; 47: 16-23; 78: 10-12; 
79: 23-25; 80: 1-18; 81: 18-25; 82: 1-20; 83: 3-25; 101: 9-21; 103: 6-8J Harris did admit that 
"subcontractors were required to have a valid public work license in order to bid on the Fremont 
project. [Harris, 158: 5-16] 
ARGUMffiNTAND AUTHOruTY 
How convenient that in an act of desperation, Harris is now arguing against his violation 
of Statute! 
Title 54 Chapter 19 ofIdaho Code is clear, and does not allow a contractor on a public 
project to circumvent its requirements! 
54-1901 Legislative intent ~ Definitions 
(1) The legislature finds that it is in the best interest of the people 
of the state ofIdaho to establish a process for licensure of public 
works contractors to be administered through the public works 
contractors license board. To assure that expeIienced and qualified 
contractors provide services to public entities in Idaho, , . 
Effective licensing procedures should assure that contractors of 
integrity provide work for which they have specific experience &'ld 
expertise and that public facilities are constructed and rebuilt by 
efficient and cost-effective means ... 
DEFEND~1XT, L. N. JOHNSON PAVING, LLC'S, RESPONSE TO HARRIS, INC.~S 
POST-HEARING BRlEF RE: 1. C. §54-1902- 3 
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Harris was aware that he was required to use sub-contractors with public works licenses. 
When he became aware that David Egan and Foxhollow Were not so licensed. Harris and Egan 
added Johnson as a subcontractor for 60% of the excavation contract - all without Johnson's 
knowledge aT consent! Such action does relieve Harris of the Act's requirements - it just shows 
to what extent Harris would go to retain the Fremont project 
The Court in Bany v. Pac. West Constr. Inc., 140 Idaho 827; 103 P. 3d 440 (2004) ruled 
that Quality [Barry] "does florfil wiihin any of the exemptions delineated in I C. § 54-1903. 
Therefore, it was required to have a public works license. The fact that Quality did not have the 
requisite license renders its contract with pac-West illegal, because the contract constituted an 
agreement to pe"(fonn an illegal act." [Emphasis added] Egan is the person that bid the Fremont 
project, signed [forged] the supposed Johnson contract, did the work - all without a public works 
contract. Harris was aware that Egan and Foxhollow were not licensed to work on public 
projects, but attempted to sidestep the requirements by adding Johnson as a sub-contractor. 
When Egan failed to pay monies to Pro-Rental for equipment he rented for the Fremont project, 
Harris in tum sues Johnson, who had nothing to do with the Fremont project. But for Egan's 
failure of payment to Pro-Rental, this scam would never have been exposed. 
The rulings on public works licensees are velY direct and explicit: If an entity does not 
have a public works license, that entity is not to work on a public project. 
Trees v Kersey, 138 Idaho 3; 56 P. 3d 765 (2004) 
The appellate court found. __ "although the parties' joint venture 
constituted an illegal agreement, the unlicensed contractors could 
recover for fraud committed by the general contractors ... " The 
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Supreme Court held "(tJhe joint venture between the Kerseys and 
the Treeses constituted an illegal agreement However, the Treeses 
may recover for fraud committed by the Kerseys ... " 
Bowden v. Robert V. BmggrafConstr. Co., 85 Idaho 44; 375 P. 2d 532 
(1962) 
Bowden had never applied for or received an Idaho public works 
contractor's license, nor did he have bonding ability, therefore, he 
asked BmggraffConstruction to bid a sewer job in Rexburg, Idaho. 
The Court agreed with the Indusnial Accident board ruling that 
t..here was an oral contact between Bowden and Burggraf for a joint 
venture and that Bowden was not an employee and death benefits 
did not apply. 
The Court stressed the fact that "it is unlawful for any person to 
engage in pUblic works contracting without a license. Section 54-
1902, Idaho Code" 
Neilsen & Co. v. Cassia & Twin Falls Ctv. Joint Class A sch. Disi. 151, 96 
Idaho 763; 536P. 2d 1113 (1975) 
In 1975, a contractor must hold a "AAAn license to enter a contract 
that was estimated over $250,000.00. The Burley Junior High 
School was destroyed by fire, and the lowest bidder on the 
mechanical installation was on J & R Plumbing and Heating ["J & 
R"]. J & R held a "AA" license which allowed it to execute 
contracts for public works that were less than $250,000.00. The 
general contractor Mitchell bid the project listing J & R as its 
subcon1ractorin violation ofl C. §54-1904. 
The Court held that the second lowest bidder's action must be 
remanded for fruther proceedings for detennination of damages to 
Neilsen. 
Not only did Harris improperly "misappropriate" Jolmson's public works license, but also 
used Johnson's bond when he accepted the Fremont project 
Beeo Constr. Co. V. City ofIdaho Falls, 124 Idaho 859; 865 P. 2d 950 
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(1993) 
The COUlt states ... "[tJhe purpose of the above statutes [I.e. §§ 
54-1902 - 1904] is to provide for the licensing and discipline of 
public works contractors as well as to require the posting of certain 
bonds prior to contracting ... " 
Mckay ConstLCo. V. Ada County Bd. Of county COlmn'rs, 99 lda..~o 235; 
580 P. 2d 412 (1978) 
"According to Idaho Code § 54-1926(1), before any contract for 
the construction, alteration, or repair of any public building or 
public work or improvement of the state ofldaho, or of any county 
is awarded to any person, he shall fumish to the state of Idaho, or 
to such county bonds which shall become binding upon the award 
ofthe contract to such person, who is hereinafter designated as 
contractor: (1) A performance bond in any amount to be fixed by 
the contracting body ... Said bond sha11 be solely for the protection 
oftlle public body awarding the contract, (2) A payment bond in an 
amount to be fixed by the contracting body, , . solely for the 
protection persons supplying labor or materials to the contractor of 
his subcontractors in the prosecution of the work provided by such 
contract." 
FoxhollowlEgan did not have a bond, but used Johnson's bonding ability. Harris is suing 
Johnson for Egan's failure to pay equipment rental fees, even though, Johnson did no work on 
the project and rented none of the equipment from Pro-RentaL 
'<According to Idaho Code § 54-1901 (c) public works construction 
includes any or all of the following branches: heavy construction, 
which is defined as constructing substantially in its entirety any 
fixed works and structures, not including building constru.ction, 
without limitation, for any or all ofthe following divisions of 
subjects: irrigation, drainage, sanitation, sewerage ... grade 
separations ... pipelines ... excavation and disposal of ealth and 
rocks, foundations ... " 
McKay, supra 
The trial COUlt dismissed McKay'S petition and the Supreme COUlt 
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reversed and remanded the case for further proceedings as Vlhitmore 
was required to have a public works contractor's license and to 
furnish a bond. .. McKay has, in effect, acted a.s a private attorney 
general in protecting the public interest expressed by I. C. §§ 54-
1902, - 1926. Therefore, on remand the trial court should award 
reasonable attorney fees to McKay for the original proceedings in the 
trial court and on appeal, pursuant to 1. C. § 12 -121. 
McKay, supra 
The companion case to McKay is Mitchell v. Siqueiros, 99 Idaho 396; 582 P. 2d 
1074 (1978>-
Mitchell was the general contractor in the McKay matter, Siqueiros 
was the low bidder on the project Siqueiros did not have an 
acceptable public works license. The Court affinned the District 
Courts Summary Judgment on the breach of contract, but reversed on 
the claim of misrepresentation as to the public works license. 
CONCLUSION 
FRAUD IS FRAUD 
Harris violated the requirements of Idaho Code § 54-1901 et seq. by acceding to Egan's 
request that if second contract be issued to Johnson, as Foxhollow did not have a public works 
license nor did Foxhollow have a bond to cover Egan's and Foxhollow's work on the Fremont 
project. Harris committed a fraud against Johnson, and against the Fremont School District! Hanis 
should not be rewarded for his illegal and improper actions in conspiling with Egan to commit 
fraud. 
VOlDIS VOID 
The alleged Joh..T1son contract was concocted by Hanis and Egan to sidestep salutatory 
requirements. David Egan, who has no affiliation with Jolmson, signed a contract so that the 
Fremont School District would not know that neither Foxhollow nor David Egan had a public works 
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license or bond. The subject contract is void as to Johnson who had no knowledge thereof, and 
deserved no benefit therefrom. 
Johnson's Motion for Summary Judgment should be granted! 
Dated this 8th day of October, 2008. 
EN M. OI-LM:AN, ESQ. 
Attomey for L N. Iolmson Paving, LLC 
CE~ IFICATE OF SERVICE 
I hereby certify that r am a duly licensed attol11eY in the State of Idaho, resident of and with 
my office in Idaho Falls, Idaho; that on the 8th day of October, 2008, I caused a true and coneet 
copy of the foregoing to be served upon the following persons at the addresses below their names 
either by depositing said document in the United States mail with the conect postage thereon or by 
hand deliVering or by transmitting by facsimile as set forth below. 
Jefferson County 
Court Clerk 
210 Courthouse Way, Ste. 120 
Rigby, ID 83442 
Honorable Darren B. Simpson 
Bingham County 
501 North Maple #310 
Blackfoot, ID 83221-1700 
Norman G. Reece, Jr., Esq. 
445 West Chubbuck Road, Suite D 










By pre-paid post 
By hand delivery 
By facsimile transmission 
745-6636 
By pre-paid post 
By hand delivery 
By facsimile transmission 
785-3145 
By pre-paid post 
By hand delivery 
By facsimile transmission 
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ATTORNEYS FORDEFEl'i1lANT, L.N. JOHNSON PAVING, L.L.c. 
T-761 P010!023 F-814 
IN THE DISTRlCT COURT OF THE SEVENTH JUDICIAL DISTRlCT OF THE 
STATE OF IDAHO, IN ~1\,n FOR THE COUNTY OF JEFFERSON 
HARRlS, INC., an Idaho corporation, 
Plaintiff, 
VS. 
FOXHOLLOW CONSTRUCTION & 
1RUCK..I:NG, INC., an Idaho corporation, 
L.N. JOHNSON PAVING, L.L.C., a limited 
liability company, DAVID EGAl\f, an 
individual, FERGUSON F AR.M:S, a 
partnership dJb/a FERGUSON TRUCKING, 
D. KYM FERGUSON, an individual, 
MICHAEL FERGUSON, an individual, and 
DOES I-X, individuals or entities whose true 
identities are currently unknown, 
Defendants. 
Case No. CV-05-642 
AFFIDAVIT OF AUTHENTICITY IN 
SUPPORT DEFENDANT, L. N. 
JOHNSON, LLC'S REPLY 
AFFIDAVIT OF AUTHENTICITY IN SUPPORT DEFENDA..NT, L. N. JOHNSON, 
LLC'S REPLY - 1 
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DAVID EGAN and FERGUSON FARMS 
FERGUSON, 3...11d MICHAEL FERGUSON, 
Counterclaimants, 
HARRIS, me, an Idaho corporation, 
Counter defendant. 
STATE OF IDAHO ) 
) 
County of Bonneville) 
JOh11 M. Ohman, Esq., attorney for Cross~Claimants, affirms as follows: 
1. Affiant is legal counsel Plaintiff and is well able and competent to testify to the 
facts stated herein. 
2. The following documents are provided in support of the within DEFENDANT, 
L.N. JOHNSON, PAvlNG, LLC'S RESPONSE TO HARRIS, INC.'S POST~ 
HEARING BRlEF RE: I. C. §S4-1902: 
EXIllBITS DOCUMENT 
GG Scott HatTis July 15,2008, deposition excerpts: 
37,39,41,47,48,78,79,80,81,82,83,101,103,158 
3. Each of said exhibits is a true and correct copy of the documents received from 
plaintiff al1d Ll}ose within defendant, L N. Johnson, Inc. 7 s file. 
Dated this __ day of October, 2008. 
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I hereby celtify that I am a duly license _oruey in the State of Idaho, resident of and with 
my office in Idaho Falls, Idaho; that on the day of October, 2008, I caused a t.'1le and COlmer 
copy of the foregoing to be served upon !:he t llowing persons at the addresses below their names 
either by depositing said document in the United States mail with the con-ed postage thereon or 
by hand delivering or by transmitting by facsimile as set forth below_ 
Jefferson County 
COUlt Clerk 
210 Courthouse Way, Stc. 120 
Rigby, ID 83442 
Honorable Joel E. Tingy 
605 N. Capital Ave. 
Idaho Falls, ID 83402 
Norman G. Reece, Jr., Esq. 
445 West Chubbuck Road, Suite D 
Chubbuck, ID 83202 
[ J By pre-paid post 
[ X ] By hand delivery 
[ ] By facsimile Iransmission 
745-6636 
[ ] By pre-paid post 
[ X] By hand delivery 
( ] By facsimile transmission 
529-1300 
[ By courthouse box 
By pre-paid post 
[ ] By hfuld delivery 
~ y facsimile transmission 
L33-4895 
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P. o. Box 186 
Ririe, Idaho 83443 
Mr. David Egan 
13709 N. 115 E. 
Idaho Palls, ID 83401 
~ pre-paid post 
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] By facsimile transmission 
538~5561 
[ X ] By pre~paid post 
( ] By hand delivery 
~ 
Attorney for L. N. Johnson PaVLTlg, LLC 
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LLC'S RESPONSE TO HARRIS, INC'S POST HEARING BRIEF- 4 
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IN TF.E DISTRICT COURT Of THE SEVENTH JUDICIA-L DISTRICT 
OF THE STATE OF IDF.I-iO IN pl\fD FOR TEE COUN'lY OF 
JEFFERSON 





) Case No. CV-OS-642 
) 
FOXHOLLO\,v- CONSTRUCTION & ) 
TRUCKING, INC., an Idaho ) 
corporation r L.N. JOHNSON ) 
PAVING, LLC, a limj_ted ) 
liability company, DAVID EGAN,) 
an individual, FERGUSON F&~S I ) 
a partnership d/b/a FERGUSON ) 
TRUCKING f D. KiM FERGUSON f 
an individual, MICHAEL 
FERGOSON[ an individual and 




entities Hhose true 
are currently unkno\;/n. 
REPORTED fl Y: 
Defendants. 
Karla Steed 
RPR, RMR, CSR 
COpy 
PREPARED FOR: 
1:1 r. OhIllan 
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l-lJ\Rl~I Sf INC.! an I dah 0 
corporation, 
counterdefendant. 
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DEPOSITION of SCOTT ~RRIS 
REPORTED BY: 
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n SEi::£'e:::'O ?AG£ 37 ---== H_=-> P};.G2 J" c' = C -------==~o --""'-< 1 a~:: rderring to, whatever that entry is. . I fi contracts and have bNO different contracts. We i 2 THE W!TN~SS Says Foxho/low I 2 taiked about som8 other 
3 Construction Progress Billings, ~Jorth Fremont • 'I 3 1 questioned Do you have the ability 
4 project. Eigh!een pages. 4 to complete the project and the expertise. Can you 
5 BY MR. OHMAN: I 5 get it done on time. 
6 Q Then perhaps 1 can expiain my 6 You know they answered yes to ail those. 
7 confusion. Why now Fox-hollow being attributable to 7 They indicated a willingness to proceed with the 
8 David Egan, and then to LN. Johnson. \\'hat is the ! l 8 worK under these circurnstanc3S 
9 relationship or dynamics from your perspective? .\ 9 Q Do you know when after the bid that 
10 A Weil, after they bid the job they came 10 was. I am not looking for an exact date. But was 
11 to me and said (hal t!"sir public \'lorks licensing, 11 it with in a week, two weeks. Do you have a 
12 ceiling only went up five hundred thousand. Said 12 recoliection in that regard. 
13 to - told me to write the contracts into two 13.A I don't know if -
14 separate contracts. 14 MR. REECE, JR.: Well- off the 
15 So I just kind of~· f did it that way - 15 record? 
16 They Instructed me to do it. 16 MR. OHMAN: Sure. 
17 MR. OHMAN: I will return to that in a 17 (discussion held off record) 
18 moment But go ahead and finish your 18 MR. OHMAt~: We're back on the record. 
1 9 explanation. 19 Go ahead and answer the question, 
20 THE WITNESS: I don't know if I 20 6Y MR. OHMAN: 
21 reviewed those to see. 21 Q lNhat is your best recollection of the 
22 BY MR OHMAN: 22 time to which you are referring that YOli would have 
23 Q Appreciate from my standpoint why this 23 met after the bid was let with Mr. Johnson and 
24 is important. My position and my client's, David 24 Mr. Egan at your office? 
25 Egan Was not authorized, Was not an agent for us, I 25 A. I believe it would have been April, 
___ ==-o~----",-,~~~--,-,,=-~_----=~_37~ __ , l 39 
PAGE 38 __ ~~_~=~_~==-_~,.,., ~ P.'-.GS <lO =~~, _-=_----'"==----"'~-~--___'__=i ... 
Did not act on our behalf. And I am asking •• 
2 A Here's an L.N. Johnson progress 
3 billings, 22 pages. So there is one for LN. 
4 Johnson here_ So! just did what they asked me to 
5 do. And they asked me to split the contracts into 
6 1\\10_ One to L.N. Johnson and one to Foxhol!ow So 
7 that is the way I did it, 
8 Q All right Let me give you a chance to 
9 elaborate on that When you say they asked you to 
10 split it, to whom are you referring? 
11 A Wayne Johnson and Dave Egan 
12 Q Let's bring Wayne Johnson into this. 
13 You indicated in response to some of my earlier 
14 questions that you did interact with him to some 
15 extent Let's identify those interactions. 
16 What is the first one that you recall that 
17 would have had anything to do with the Fremont 
18 project 
1 9 A The one that' am recalilno is trle one 
20 that occurred in my office after the bid where he 
21 and Dave showed up in my office asking -- you know 
22 wanting me to go ahead and issue them the contract 
23 for the project. 
24 We had a meetina at that time. That is when 








Q And what were the circumstances for 
which they met with you. In other words, did you 
invite them to come and visit with you. Did they 
show up by appointment. Was it unexpected? 
/J., My best recollection, lh~y just showed 
7 up. 
8 Q And who else was at the meeting? Was 
9 it just the three of you. 
10 A Yes. 
1 i Q And when they) as we characterize it) 
12 just showed up; what did they indicate to you was 
13 the reason for wanting to meet with you? 
14 A Well, they wanted to be awarded the 
15 contract to perform the work and jusl go over the 
i 6 contract and get it processed. Get it issued so we 
17 could begin the work. 
18 Q Were there others who had bid, In 
19 other words, were they the only bidders saying: 
20 Hey, confIrm it to us. Or did they say: GIve us a 
21 priority overthese other bidders? 
22 A' received other bids. 
Q Can you recall, as we now visit the 
subject, who some of those other bidders would have 
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n Si-iSEt'/ 1! a~~:~ a <ih=-undred percent'~iith~ut 11 fAGS ~3 And I want to fo~us on the-;:;orked 
I 2 trying to refresh my memory. But! can - ! 2 with", When you say "worked with" -. the same 
, 3 give you kind of a -- II ~ 3 ciarification I trleo to make earlier·· dOeS that 
4 Q Your best recollection. ~ 4 mean as an employee, as a joint veniUier, as a 
5 A Best recollection. It may not be a I 5 partner, as a subcontractor. lA'hat do you mean when 
6 hund:-ed percent accurate. Bu! I think there was an I j 6 you say "worked with him"? 
7 outfit in - Depatco may have bid it I think i' 7 A \Nell, I don't Know, He worksd for LN 
8 Zollinger may have bid it. I think H, K. bid it. 8 Johnson on til:: Midway Middle SchOOl, We already 
9 I know there were others, but i think thOS2 G went through that o~e. 
10 are the ones -I think there were others. But that 10 Q But in any event, atthe meeting after 
11 is my best - that is my best recollection. 11 the bId that took place at your officel your 
12 Q Let's focus further on the meeting ! 12 testimony·- and pl~ase I am not trying to misstate 
13 itself. You say that Wayne appeared with Dave. And 11'l it. I am trying to clarify it Your understanding 
14 they then made a request of you for two separate 14 is that both Wayne Johnson and Dave Egan were there-
15 contracts. 115 acting on behalf of LN. Johnson. 
16 For what reason did they want two separate 116 No on~ was there acting on behalf of 
17 contracts from your understanding. 117 Foxhollow? 
18 A Well, I am not a hundred percent on 118 p, Well, I mean I am sure -I mean Dave 
19 this; but I assumed -I think there was some 19 Egan was affiliated with Foxhollo\'f, 
20 discussion that they found that [heir public wor'K:S 20 Q What was his affiliation? 
21 license would only go up to a certain amount. 21 A I did not know at lhat point in time. 
22 Q And I v,rant to clarify "they" again. ! 22 Q What did you since learn if to be? 
23 know the men to whom you are referring are Wayne and 23 A Well, I think that we since have 
24 Dave. 24 received records that indicate that he was maybe a 
25 A Yes. i 25 vice- president of Foxhollow. But! am flat a 
PAGE 4.2 ,,,,.. __ ~. 
Q But are you referring to them as 
2 individuals or Foxhollow and to LN. Johnson? 
3 A I am assuming 10 -- I guess I am saying 
4 L.N. Johnson. 
5 Q Was it your understanding at the time 
6 of this purported meeting that Wayne and Dave were 
7 both there on behalf of L.N. Johnson 7 
8 A Yes. 
9 Q Was there anyone participating on 
10 behalf of Foxnollow? 
11 A Well, like I say, they said [0 do the 
12 contracts, and do the one contract [0 LN johnson 




Q Who was there acting on behalf of 
Fox:hollow? 
A I guess Dave Egan, 
17 Q So is It your understanding that Dave 
18 Egan was in there in two capacities? He was there 
19 for L.N. Johnson even though Wayne Johnson was 
20 there. 
21 A You know I don't know their full 
22 relationship, I don't know, Only thing I do know 
23 is they work - that Dave has worked with L.N 
24 Johnson in the past And then he was wantino [0 de 
25 another project for me. ~ 
41 1=-<-_---'--'7. __ -==~_ 
. PAGS 4", ~~-~=~---'-'~~-~~---u 
1 hundred percent sure Of) that. 
2 Q At the meeting that we're discussing 
3 did not David Egan representto you that he was 
4 acting on behalf of Foxho!low? 
5 A No, 
6 Q Is it your testimony that he, David 
7 Egan, represented in the presence of Wayne Johnson 
8 that he was there acting on behalf of L.N, Johnson? 
9 A Well, there was no discussion on any of 
10 that, who was acting on behalf of who, It was - I 
11 just assumed that when they bid the project under 
12 L,N. Johnson they were there under LN. Johnson and 
13 wanted to be awarded the contract. 
14 I mean that is my simple understanding of 
15 the situation. At that time then they kind of 
16 changed things on me a little bit. 
17 Q A very elementarj Dr basic question: 
18 Are you certajn that the meeting that we're now 
'19 discussing actually took place? 
20 A Yes. 
21 Q Are you certain that the meeting that 
22 we're discussing was in relation to the Fremont 
23 project and not some other project? 
24 A Yes, 
25 Q Our broad subject was your interaction 
I = 
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Ii sP~~; W~~ne ~~~~s~~ relative to the Fremont proj~U-li f1 PF.GZ ~; Agai~ just t;be thor~~h: W;~ , 
. ~ i ~sked you to ~dentify each of them. We started I! 2 talking about al! the interactio~s, of any kind and 
J with that as bemg the first Let's cDnclude that. i 3 nature, you would have had with Wayne Johnson. We 
4 When was the nen time that you would have 11 4 talked about a singular meeting face-to-face. That 
5 had any interaction with Wayne Johnson relative to 5 is the only face-to-face meeting you recall. Is 
6 the Fremont project? 6 that correct? 
7 A That is really the only one lhat I 7 A YeS. 
8 remember. There may haVE been others after We kind 8 Q Thf'm We talked about letters. You 
9 of got into some red nags and some problems. 9 think they may have been in the nature of geneial 
10 Q You say "may have been". As we DOl'.' 10 correspondence and or/default notices either to LN. 
i 1 visit t~e subject: Do you recall any? 11 Johnson, Wayne Johnson or Dave Egan; that I wDu[d 
12 A I don't recall any 12 have them by now if in fact they .- any of those 
13 MR. REECE, JR.: Counsell I am sorry 13 exist. 
i 4 When you are referring to interaction, are yo~ 14 A I assume that to be the case, but I 
15 referring strictly to face-la-face interaction 15 don't know 
16 only or things like sending checks or letlers or 16 Q You made mention in part of your 
17 anything like that to Wayne Johnson? 17 explanation that when "they", Wayne and Dave, came 
18 MR. OHMAN: All of the above. Thank 18 to your office there was some discussion over bonds; 
1 9 you for clarifying Ii. Not necessarily 19 whether or not they had publio '- is it public works 
20 face-to-face, but to include face-la-face. Just 20 bonds? Is that what you were talking about? 
21 an overview: These are the activities in which I 21 p, Public worKS licensing. 
22 engaged with Wayne Johnson incident to the 22 Q And what did they relate to you as best 
23 Fremont project Some telephones. E-mai!s. 23 you can recaH. 
24 Letters. Teleconferences. Meetings. 24 A Well, they said --I think I already ~ 
25 THE WITNESS: Well, yeah I am sure that 25 answered that. I think it's on the record, But do : 
45 =-__ == __ ~=-___ ~ __ ~~ __ ~~ __ -=._ 47 . 
PAGE 46 ~~_-==>~_~ __ ~~_-'-' ~_~ ~ PAG~ 4 B ~-==--=~--==----=~~~~~~, 
1 we had interaction. I 1 you want me to answer it again? 
2 BY MR. OHMAN: 2 Q No. If that is the totality of your 
3 Q And go ahead and relate those to me. 
4 Of what did those interactions consist? 
5 A In forms of letters, default letters, 
6 requesting work to get done and whether or not 
7 they - some of them may have gone to Dave Egan 




I am not sure of the breakdown on thaL 
Q I can do this one of two ways. Let's 
12 refer to documents first To the extent you would 
13 have exchanged correspondence or directed 
14 correspondence to LN, JohnsDn, you would have 
15 produced all of that to me. 
16 So if it's not in there, it did not happen. 
17 Is that a fair statement? 
18 A I think we gave you everything that we 
19 know of. 
20 Q So to the extent •. being somewhat 
21 repetitious. I apologize. To the extent that you 
22 claim that you directed any correspondence to L. N. 
23 Johnson or Wayne Johnson, ! should have it 
24 Is that correct? 
25 A As far as I know 
3 explanation, I wlll accept it as that. You have 
4 nothing additional to add? 
5 A No. 
6 Q We talked a little bit about they 
7 wanted you to accept their bid. Did LN. Johnson 
8 actually submit a bid. 
g A Yes, they did. 
10 Q And do you have a copy of that with 
i 1 you? 
12 A It was a phone bid. I think I already 
13 answered that 
1,1 
I, Q Okay. And! was not very articulate in 
15 my question, Was there ever any written bid that 
16 you maintain that LN. Johnson-· 
17 A No written bid prior to bid 11 was a 








Q What has been your usual and customary 
practice as a general contractor over your years of 
experience regarding the bidding process. Have you 
required written bids? 
A I don't require them I receive some 
over the phone and some are written. They can go 
?S hnth w?,vs 
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/
1 s~:~e~ ~o a:~';~u 7a~out I want to transiti·o~ i; a I f1 ?A.GO: 7 S MR, OHr;,41\J: 8,;sk o~~e rec()rd.>~ 
. 2 moment and ask you a Ettie bit about the deposition i I 2 BY MR OHMAN: 
3 of Mr. Egan. My recollection is you arrived late in I i 3 Q During the break to trf and esiabiisn a 
4 his testimony. 4 timeframe we looked earlier in the transcript, 
5 Is that your best recollection? 5 particularly at Page 24. And on Page 24 there ;s a 
6 A Yes, I ~I question asked. "Can you recall about when that 
7 Q I am not going to read it eJ:haustivefy, meeting took place?" 
8 but I want to know whether you agree or disagree I 8 "Answer" --line three -- "priDr to bid 
9 with some of the things that he represented. I know 9 time is the best I can tell you," 
10 you have a copy with you. 10 Now you were going to make an explanation to 
11 But for purposes of all of us following 11 us; please do as to something with which you 
12 this, I will reference the page, the qUestion and 12 disagree. 
13 then invite any comment 13 A That meeting did not take place prior 
14 A Okay. 14 to bid It took plase afler the bid and prior to 
15 Q First reference -I am starting 15 the signing of the contracts 
I 
16 essentially on Page 25. Pages are at the top. You 16 Q And would that be the meeting tha t you 
17 will see them. 17 and I discussed earlier? 
18 A Okay. 18 A Yes. 
I 
I 
19 Q And I don't mean at any time to take 19 Q Or is it some other meeting' 
20 these out of context If you need to read a little 20 A it's thaI meeting th2t we discussed. 
21 bit before or after you certainly may. But in any 12i Q So you disagree with Mr. •• 
22 event let's start on line 16. . 22 A I disagree with thal, yes. 
23 "Question. Okay, What was the meeting ~3 Q Then you were going to provide an 
24 about? 24 explanation to me as to Mr. Egan's representation on 
25 Answer. We had informed Scott at that time 25 pages 25 and 25 that Foxhollow did not have any 
77 79 
~=~"""""'~ __ -'-""= __ ~ ~_--'-"=~"""_ ... .,_. < .• - A •. 
--- PAGE -, B 
'-~ 11 P~GU~Ii~Ow;rks Iice~se, ·_-cw 
I' 2 Wnat was your comment in that regard. 
3 A The Whole thing -. I have to answer, I 
1 that we wanted to bid. 
2 Question. Okay. When you say "we" •• 
Answer. Wayne. 3 
4 Question. You mean Wayne Johnson? 4 don't agree with any of that, with any portion of 
5 Answer. And l. 5 Dave's testimony. 
6 Question. Okay_ 6 Q What is your testimony? In other 
7 Answer. That Foxhollow and L.N. was 7 words, why do you disagree? 
8 interested in bidding i~ but Foxhollow did not have 8 A Well., number one, the time of the 
9 meeting was wrong It came after the bid as we 
,. 10 already slated. 
11 What was the meeting about? Dave's 
9 any public works license." 
10 Do you agree that in fact Foxhollow did not 
11 have a public works license? 
12 A No, I dont 112 testimony said we had informed Scot! at that time 
11 ~ lhey wanted to bid. That is -- I don't agree with 
J 14 that in any way, on thaL 
i 15 Then the next pari, of that said: Foxhollow, 
13 Q What is your understanding in that 
14 regard? 
15 A Well, fJr'St off, Ilhink they are 
II i176 L.N. Johnson was interested in bidding it. That was not an issue because they already did bid it. This 
1
18 came -- that part of Dave's testimony, I disagree 
19 MRREECE,JR.: Off the record? 
I 20 MR OHMAN: Certainly, 
RI21 (Discussion held off record) 
I 22 MR. OHMAN: Back on. 
23 BY MR, OHMAN: 
16 alluding to a meeting that occurred prior to bid. 
17 Is that my underslanding? 
18 Q I don't know what your understanding 
19 IS. 
20 A I mean, is that your understanding of 
21 this timeline on when this meeting took place? 
22 MR_ OHMAN: let's go earlier in 
23 sequence and see if we can't answer !ha( 
24 question? Let's go off the record. 24 Q We had some discussion off the record 
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11 s~~~ m~ qu:~~~o£n :~d your answer regarding the f1 2'~d~:c:s~cd? ~ I 2 comment we attribute to Mr. Egan on Page 25 at lines Ii 2 /i, At the of that's correct. 
. 3 24 to Page 26) Hne one. I ~ 3 Q Okay. Then subsequent to that·· in 
4 Again, that language is: "Answer. That 4 other words, tD this date -- do you have any 
5 Foxhollow and L. N. was interested in bidding it, 5 information one way or the other as to whether or 
6 but FoxhoHow did not have any public works 6 not Foxhollow did or did not have a public works 
7 license." 7 license? 
8 Mt question, and surely you can explain, do B A I learned aITGr the bid that they did 
9 you agree with the representation of Mr. Egan that 9 not. 
10 Foxhollow did not have any public works license? Q Now let's focus on LN. Johnson. If I 
11 p, We!l, at that point in time - weJi, 11 understand your testimony, you understood the bid to 
12 hold on a second here. I don't know how to answer 12 be on behalf of L.N. Johnson. 
13 that still. 13 But what was your understanding as to 
14 MR. REECE, JR.: Off the recor::l. 14 whether or not LN. Johnson did or did not hav& any 
15 (discussion held off record) 15 public works fleense at the time of the bid? 
15 MR. OHMAN Back on the record. 15 A I did not know the details other than 
17 BY MR. OHMAN: 17 what they were telling me in the meeting to do the 
18 Q let me rephrase the question. I think 18 b.vo contracts. 
19 it may help our record and you. 1 9 So that is pretty much what I did, 
20 Ignoring for a moment the reference to Dave 20 Q 00 you have any information today as to 
21 Egan's testimony) let me just ask you directly: Do 21 whether or not LN. Johnson had any public works 
22 you have any information or understanding now as to 22 license at the time of the bid? 
23 whether or not Foxhollow did or did not have a . 23 A I don't know today. I meaD, I guess! 
24 public works license at the time the project was 24 would have to look it up some where to find out I 
25 being bid? 25 guess, or ask [hem or whalever. 
81 83 
PAGE 82 _. . __ .. 
1 A Mer the bid I was lold that they did 
2 not have a public wDrks license. Now are you 
1 PAGE ~4 o~Pag=--e=2-8""of-h-is-t-ra-n-sc-ri-pt-. -r-he-. -==~~--1~' 
2 question is asked of him at line one: "Okay. So as I 
3 talking Foxhollow or L.N. Johnson? 
4 Q First Foxhollow. Go ahead and make the 
5 distinction. You anticipated it correctly. Let's 
6 focus on FoxhoHow. 
7 What was your understanding as to whether or 
8 not FoxhoHow did or did not have a publlc works 
9 license at the time it submitted the bid? 
10 A Public works, I did not - my 
11 underslandino was that they were biddina it as L.N. 
12 Johnson. ~ . ~ 
13 
14 
So we did not really even get into public 
works you know on a phone bid. We did not even get 
15 into that part of the discussion. 
16 I assumed if they were bidding it that they 
17 had access to the documents, and in the documents I 
18 guess they require that. Bu! this discussion of the 
19 public works license came after !he bid and prior to 
20 issuing of the contracts. 
21 Q I think I know what you are saying) but 
22 again I want to be sure. Let's fOGUS on Foxhollow 
23 only. I think what you have just said is: I, Scott 
24 Harris do not know whether or not Foxhollow did or 
25 did not have a public works license. That was not 
3 you sit here today) do you recall any other meetings I 
4 behveen you, Wayne Johnson and Scott Harris about 
5 the Fremont project?" 
6 His answer -- Hne five •. "no". 
7 Do you agree with him that if there were 
8 meetings, it was onry that one. 
S A Yes, but I can'l remember a hundred 
1 0 perc~ilt on that. 
11 Q Okay. Very importantly to L.N. Johnson 
12 in this is the testimony on Page 28 at the bottom .. 
13 I am starting at Question, line 24. "Question. 
14 During this meeting that you have testified to) do 
15 you recall Wayne Johnson telling Scott Harris that 
I 
;176 you could sign documents pertaining to ihe Fremont 
project? 
18 Answer" -·lIne three - Hj really can't 
1 9 remember. I am sorry." 
20 First, I did read that correctly as to his 
I 21 testimony, did I not? 
22 A! assume yeu did, yes 
23 Q NDw from your perspective what is your 
24 testimony as to whether or not Mr. Wayne Johnson 
25 made any representation to you regarding ,Wayne Egan 
I 
i 
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1
1 A Yes, I did. II 1 A As far as what Dave -- he came to me 
2 Q And what were they supposed to do fer II 2 end said: Can you pay suppliers and the 
.~; ~y.r;wl.l·t. J t 'j r-,v.,.,r-nr",."r- ";rc.f'~ C':f\ I n~lri ::l !r,t f',f fh;,)f d;r~f"t __ 
4 "A They were supposed to do a panion of II ~ eJ.!-'G'Q'V00k'a,-;t,.:;v, pu", v M~' "'~, u"vv, 
5 the excavation. Uke i explained they bid the liSA -- at his rcOUf"sL 
6 project. . 6 Q But there j~ ~otquestion in your mind 
7 Q Wno is "they"? I 7 that Foxholiow does not have a public works license? 
8 A LN Johnsol1. 8 A Apparently they don't. 
9 Q L.N. Johnson bid the project? 9 Q Okay. 
10 A Yes· 10 A after conversation we had in 
11 Q And·· 111 [he meeting took piace 
12 A And they come - then they come inlo my 12 Q So what I am hearing, and if! 
13 office and they wanted to break the contracts into 13 understand it correctly: LN. Johnson wanted to 
14 tviO because of a public works problem. So I wsnt 14 split the contract into two contracts? 
15 ahead and did that 15 A Yes. 
16 Q Well, when they came into your office 16 Q And that was L.N. Johnson speaking 
17 and wanted to break the contract in two, how did 17 through Dave Egan? 
18 this relate to the original contract in relation to 18 A Well, they are both speaking together 
19 time? 19 in the meeting. 
20 A Original bid, [he amount that they bid 20 Q Was LN. Johnson responsible for all of 
21 me was exac!ly the same thing. 21 the excavatIon on the project. 
22 Q Okay. When did the conversation take 22 A Yes. 
23 place that they wanted to divide it info two? 23 Q W:'lO did the excavation on the project 
24 .A It came after their bid. 24 L.N. Johnson or Foxhollow? 
2S Q Okay. And who was present at that Wi 1.2.~ A Well, I say LN. Johnson I 
103 JI 
PAG);; 102 ~---=~ ___ ~'-'-"'=-=~ __ ~ ~ PAGE: 104 -== _ . '--'. » . '--=---, 
I conversation? I 1 Q Okay. By using Foxhol1ow, is that what 
2 A Wayne and Dave. 2 you are saying? 
3 Q And where did that conversation take 3 A Yes. 
4 place? 4 Q Because Fox-hollow was on the job. 
5 A In my office 5 A Yes. 
6 Q And it was after the contract was bid 6 Q They rented equipment and worked on the 
7 but before they started work? 7 job. 
8 A Yes. 8 A There were a lot of people on the job 
9 Q And there were just the three of you in 9 I don't know for sure all of their - you know all 
10 the office? 10 the different names and the trucking companies and 
11 A Yes. 11 whatever they did use there. 
12 Q And flone of the Ferguson's Were there? 12 Q Okay. But you did not have contracts 
13 A No. 13 wlth any ofthose people? 
14 Q With reference to the Jefferson County 14 A No 
15 job) now do you understand that Foxhollow was paid. 15 Q And progress billings were made to you 
16 Did you pay them directly or did LN. Johnson pay 16 I assume by Dave Egan. 
17 them? 17 A Yes. I think he probably look cafS of 
18 A On the Jeffersol1! 18 most of that, yes 
19 Q Yes. 19 Q Okay. And did any of the Ferguson's 
20 A Oh, on the Midway Middle School? 20 ever make a progress billing request? 
21 Q Yes. 2i A Notlhat i know of 
22 A I am not sure how they got paid. 22 Q Now you did get some contract changes, 
23 Q Okay. And how did Foxhollow get paid 23 didn't you? Change orders? 
24 on the Fremont County job. Did you pay them or did 24 A Yes. 
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3 and make sure there art? no other areas of Mr. Egan's II 3 A Yes. 
4 testimony as reflected in the transcript with which I i 4 Q Wa.s there anything else said in that 
5 you would like to take Issue on the record. ! 5 meeting by Mr. Ferguson that you wanted to put on 
6 A (witness complies), i I t) the record? 
7 Q Does that GOver everything? II 7 A I guess I can't remember right now. 
8 A Yes. B Q Okay_ Handing you what was marked as 
9 Q Your earlier testimony was that DaVe 9 Deposition Exhibit Number 9. Could you identify 
10 Egan signed documents on behalf of L.N. Johnson 10 that document for us? 
11 N!lative to the Midway project. 11 ,4. The one thing thai I got out of that 
12 A Yes 12 meet'illg was thai there IS some tvrmoi! within 
1~ ,J MR. REECE, JR.: We'ri put that in 25 
14 an exhibit in the deposition here in a minute. 
15 BY MR, REECE, JR.: 
16 Q On the Midway project, did you write 
17 checks directly to LN. Johnson for payment? 
18 A Yes, 
Q And did LN, Johnson ever return those 
checks to you out on the Midway project? 
A No. 
Q Aside from the ones that we talked 








checks that you wrote to L.N. Johnson on the Fremont 
County projeG~ did L.N. Johnson ever return those 
157 
13 Foxhollow as to who was going to do what and 
14 was going on there, 
15 Q Okay. . 
16 A Other than that: I can't remember what 
17 we talked about. 
18 Q Okay. That is fine, Now if you would 
19 look at Deposition Exhibit Number 9, Could you 
I 20 identify that document for me. 
21 A (witness complies) It's a standard 
22 form of agreement between contractor and 
23 subcontractor on the Midway Middle School project, 
24 division is, on-site water line improvements. 
25 And it gives a detail of work and -
159 
"_ PAGE 158 pr.G£ 160 
1 to you? 1 Q Is this the project lila! you were I 
2 A Well, just the one $8,000 check. 2 referrIng to earlier today in your deposition? ; 
3 Q Any of the other checks? 3 A Yes, ! 
I 
4 A No. 4 Q The Midway project as we called It? r 
5 Q It's your testimony that the 5 A Yes 
6 subcontract documents require ·-1 am sorry. Is it 6 Q Okay, And can you identify who signed I 
7 your testimony that the subcontract documents 7 that on behalf of L.N. Johnson? 
8 require a public works license for the bidding 8 A Dave Egan. ! 
9 entity? 9 Q And is this the prior course of 
10 (Exhibit 9 marked) 10 dealings that you were referring to earlier in your 
11 BY MR. REECE, JR.: 11 deposition today? 
12 Q Let me ask this question again. Is it 12 A Yes 
13 your testimony that the subcontract documents ~ ~ Q Now I would like you tc refer to ,j 
14 require entities bidding on a job to have a public 14 Exhibit B. in David Egan's deposition, It's Harris 
15 works license. 15 Incorporated check number 10084. Can you identify 
16 A Yes. 16 what that check was? 
17 Q And do you have any reason to 17 A It was a check written to L.N. Johnson 
18 believe - at the time that thl? bids were submitted 18 Pavine on the Midwav Middle School on this contract. , ~ / 
19 to you on behalf of L.N. Johnson do you have any 19 Q Okay. It was Signed by Dav',d Egan, is 
20 reason to believe that those submitting the bid did 20 that cortect? 
21 not have a public works license? 21 P. Yes. 
22 A No. 22 MR. REECE, JR: Counsel, could I have 
23 Q And you learned that subsequent to the 23 a couple of minuteS and I think I am done. 
24 job being contracted out? 24 MR OHMAN: Cerlainly. 
25 A Yes. 25 (br~~k ta"pn \ eel. 1\1..0' /_ 
COX, OIIlVIAN & BRANDSTETTER, Chartered 
ATTOR."EYS & COlJNSELORS AT LA'vV 
]Oh~ OH~>'lAN* 51 "D') STREET SHEILA COOPER, 
DE~A~~~ C, BR:6.J'\DSTETTER 
*ME~,13ER OF THE NEB1Z..A..SKf\. B}' .. R 
'¥CERT::FIEl) TRl?l SPECl},.LIST 
Darren Simpson 
BL,gham County Courthouse 
501 N Maple #402 
ID 83221 
Jefferson County Courthouse 
210 Courthouse Way, Ste 120 
Rigby ID 83442 
POST O?FICE BOX 51 60G 
lDAHO ?ALLS, IDAHO 83405-1600 
October 
Re: Harris, Inc. v. Fox Hollow Construction Company etal 
Jefferson County Case No. CV-05-642 
Dear Judge Silnpson: 
In reviewing the exhibits of L.N. Johnson filed in support of its motion for summary 
judgment William Mulberry noted, and called to my attention that the reverse pages to Exhibit 
"Bn were omitted. Thus, I enclose to be added to Exhibit "B" the odd-numbered pages 7-19. 
Of course, copies are being sent to counsel with a copy of this letter. 
Best regards. 
}lvfO/vvr 
Ene.: a/ s 
cc: William I\lulbeny, Esq. 
Norm Reece, Esq. 
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JOHN M. OHMAc~, ESQ 
CO~ OHMk~ & BRANDSTETTER, CHARTERED 
510 "D" STREET 
P.O. BOX 51600 
IDAHO FALLS, ID 83405-1600 
(208) 522-8606 
Fu:; (208) 522-8618 
Idaho State Bar #1501 
ATTORNEYS FOR DEFENDA.~T! L.N. JOHNSON PAVING, L.L.e. 
! .:; :~ ~ L~ 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRlS, INC., an Idaho corporation, 
Plaintiff, 
'Vs. 
FOXHOLLOW CONSTRUCTION & 
TRUCKING, INC., an Idaho corporation, 
L.N. JOHNSON PAVING, L.L.C., a limited 
liability company, DAVID EGAN, an 
individual, FERGUSON FARMS, a 
partnership d/b/a FERGUSON TRUCKING, 
D. KYM FERGUSON, an individual, 
MICHAEL FERGUSON, an individual, and 
DOES I-X, individuals or entities whose true 
identities are currently unknown, 
Defendants. 
Case No. CV-05-642 
DEFENDAl~T L. N. JOHNSON 
PAVING, LLC'S SECOND PROPOSED 
TRIAL WIT~TESS LIST 
DEFENDAL"lT L. N. JOHNSON PAVING, LLC'S SECO:ND PROPOSED TRIAL 
WITNESS LIST - 1 
S;\MlCK\ClienlS\Johnsonwayne.lli-rrrisconsrrucrion\Proposed Trial Witness List 2nd October 2008:wpd 
/0 I (Q)~~~~[N}~IL 
10-30-'08 13:02 FROM-C Brandstete 208-522-8618 
DAVID EGAN and FERGUSON FARMS 
d/b/a FERGUSON TRUC¥TNG, D. KYM: 
FERGUSON, and MICHAEL FERGUSON, 
Counterclaimants, 
HARRIS, INC., eLl'} Idaho corporation, 
Counterdefendant. 
T-928 P002/004 F-072 
COMES NOW Defendant, L. N. Johnson Paving, LLC, by and through its counsel of 




Richard "Dick" Smith 
Val Arnold, Bank ofIdaho1 




D. Kym Ferguson 
Michael Ferguson 
Scott Harris 
I Ms. Arnold will be called if Plaintiff continues with his claim That David Egan had access to and used 
Johnson's checlcing account to deposit and cash checks. 
DEFENDA...NT L. N. JOHNSON PAviNG, LLC'S SECOND PROPOSED TRIAL 
\VITNESS LIST - 2 
S:\i\1ICK\ClientsVohnsoDwaync.harrisconstl1lcrion\Proposed Trial Witness List 2nd October 2008.wpd 
10-30-" 08 13: 03 Brandstete 208-522-8618 T-928 P003/004 F-072 
EXPERT WITNESSES: 
Presently, defendant LN. Johnson Paving, L.L.c., has not identified an expert witness. 
If an expert witness is necessary at trial this disclosure will be supplemented. 
Defendant, 1. N. Johnson Paving, 1. 1. c., reserves the right to can any and all witnesses, 
fact and expert, as designated by any other Defendant and Plaintiff, and to supplement this list as 
additional witnesses become known. 
Dated this 30th day of October, 2008. 
/ 
~
~~.. .':;::7 _ •. , 
/~~ 
~ 
/ JOHN M. OHMAN, ESQ. 
,/ Attorney for L. N. Johnson Paving, LLC 
CERTIFICATE OF SERVICE 
r hereby certify that r am a duly licensed attorney in the State ofIdaho, resident of and 
with rny office in Idaho Falls, Idaho; that on the 30th day of October, 2008, I caused a true and 
correct copy of the foregoing to be served upon the following persons at the addresses below 
their names either by depositing said document in the United States mail with the correct postage 
thereon or by hand delivering or by transmitting by facsimile as set f0l1h below. 
Jefferson County 
Court Clerk 
210 Courthouse Way, Ste. 120 
Rigby, ID 83442 
Honorable Joel E. Tingy 
605 N. Capital Ave. 







By pre-paid post 
By hand delivery 
By facsimile transmission 
745-6636 
By pre-paid post 
By hand delivery 
By facsimile transmission 
529-1300 
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S:\MICK\ClientsVohnsonwa)fI:\e.hanisconstrucnon\Propostd Trial Witness List 2nd October 2008. 'I>;'pd 
/ 
10-30-'08 13:03 FROM-Cox Brandstete 208-522-8612 T-923 P004/004 F-072 
Nomlan G. Reece, Jr., Esq. 
445 \Vest Chubbuck Road, Suite D 
Chubbuck, ID 83202 
William H. Mulberry, Esq. 
P. O. Box 186 
Ririe, Idaho 83443 
Mr. David Egan 
13709 N. 115 E. 
Idaho Falls, ID 83401 
[ ] By pre-paid post 
r 
L J By hand delivery 
[ X ] By facsimile transmission 
233-4895 
[ By pre-paid post 
[ J By hand delivery 
[ X] By facsimile transmission 
538-5561 
[ X ] By pre-paid post 
] By hand delivery 
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: y, ".' '" " .: 
JOI-IN M. OHlVI~~, ESQ 
COX, OHMAJ'l & BRAN"DSTETTER, CHARTERED 
510 "D" STREET 
P.O. BOX 51600 
IDAHO FALLS, ID 83405-1600 
(208) 522·8606 
Fax: (208) 522·8618 
Idaho State Ba:r #1501 
ATTORNEYS FOR DEFENDA.1\iT, L.N. JOHNSON PAVING, L.L.C. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICW_ DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRIS, INC., an Idaho corporation, 
Plaintiff, 
vs. 
FOXHOU,OW CONSTRUCTION & 
TRUCKING, INC., an Idaho corporation, 
L.N. JOHNSON PAVING, L.L.C., a limited 
liability company, DA VID EGAN, an 
individual, FERGUSON FARMS, a 
partners11ip d/b/a FERGUSON TRUCKLNG, 
D. KYM FERGUSON, an individual, 
MICHAEL FERGUSON, an individual, and 
DOES I-X, individuals or entities whose true 
identities are currently unknown, 
Defendants. 
Case No. CV -05-642 
DEFENDA.NT L.N. JOHNSON PAVING, 
LLC'S PRE-TRIAL MEl\10RM'DUM 
E-04-' 08 11: 56 FRot1-Cox I Brandstete 208-522-8618 T-959 P002/009 F-114 
DAVID EGAN and FERGUSON FARMS 
d/b/a FERGUSON TRUCYJNG, D~ KY?vl 
FERGUSON, and MICHAEL FERGUSON, 
Counterclaimants, 
Vs. 
HARRIS, INC., an Idaho corporation, 
Counterdefendant. 
COMES NOW Defendant, L.N. Joh..T1s0n Paving, LLC ["Johnson"], by and through its 
attorney, John M. Ohman, Esq. and submits its Pre~ Trial Memorandum 
A. AN ThTDEX OF ALL EXHIBITS: 
The following is a list of those documents that Defendant J ohtlson may use at trial in this 
matter. 
# DOCUMENT STIPULATION LEGAL OBJECTION 
A Stare of Idaho, Articles of 
Organization Limited Liability 
Company for L.N. J ohIlSon 
Paving, llC., 2003 - 2006, 
Wayne Johnson was Presidentl 
Manager and Shannon Johnson as 
SecretarylMember 
B Harris, Inc. Contract with Fremont 
County Joint School District to 
build tile North Fremont High 
School in Ashton, Idaho 
C Harris, Inc. check # 12277 dated 
June 21,2002, for $7,467.44 
Deposit Slip dated June 28, 2002 
LN Johnson check #6751 dated 
June 28, 2002 to Fox Hollow 
Const. for $7,467.44 
DEFENDM'T L.N. JOHNSON PAVING, LLC'S PRE-TRIAL l\1EMORANDUM- 2 
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I D I ~~~~~~ ~~: ~~~~~ :;~~:~~:t~~ I 
Deposit Slip dated August 21, 
2002 
LN Johnson c...1-teck #6886 dated 
August 21,2002 to Fox Hollow 
Const. for $21,904.00 
E Mr. Cox's letter to Scott Harris, of 
Harris, Inc. returning check No. 
14270, dated December 5,2002, 
in Lhe sum of $8,000.00, and 
informing Harris that] ohnson had 
no contract regarding the North 
Fremont High School project. 
F July 13, 2005, Mr. Cox's faxed 
letter to Nonnan G. Reese, Esq. 
infonning him that at no time did 
Wayne Johnson, Shannon Johnson 
or Dick Smith [an agent for L. N. 
] ohnson Paving, LLC] authorize 
Dave Egan to sign a contract with 
Hanis, Inc. 
G Standard Form of Agreement 
Between Contractor and 
Subcontractor, dated June 24, 
2002 
H Standard Form of Agreement 
Berween Contractor and 
Subcontractor, dated July 1, 2002, 
signed by Demian Egan for 
Foxhollow Construction 
I Sample ofL.NJohnson's usual 
and customary "PROPOSAL and 
CONTRACT 
J Sample ofL.NJohnson's usual 
and customary "STATEMENT" 
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S:\;,\1ICK\CliemslJohnsonwayne.harrisconsIrucrlon\Pre-Trial MemorandllmVipd 
11-04-" 08 11: 57 FROr1-Cox Brandstete 208-522-8618 T-959 P004!009 F-114 
K I;~~,s:~n~~~~~f:~l~~~~o I , 
I 
Harris Inc. 
L Statements identified as belonging 
to LN Johnson and titled "Job 
Cost Ledger - Financial Analysis 
(North Fremont Project)" 
M "Time Cards Submitted by 
Foxhollow", identified as 
belonging to LN Johnson 
N "Job Cost JOlilllal- L N 10lmson", 
identified as belonging to LN 
Johnson 
0 Comparison sheet which lists 
those employees of Johnson and 
those employees to whom Harris, 
Inc. paid wages 
P "Change Orders - LN Johnson 
(North Fremont Project)", 
identified as belonging to LN 
Johnson 
Q "LN J ohnsan PaymentJExpenses 
Accounting Summary", identified 
as belonging to LN Johnson 
R Federal Reserve - MICR-
num.bers on bottom of checks 
Defendant J ahnson reserves the right to introduce such other documents and exhibits which 
may be appropriate for purposes of impeachment andlor rebuttal; and to use any exhibits identified 
by any other defendant and the plaintiff in this matter. 
B. DEPOSITIONS, ADMISSIONS, INTERROGATORY RESPONSES, OR OTHER 
DISCOVERY RESPONSES ARE TO BE USED IN LIEU OF LIVE TESTIMONY, 
THE MANNER IN '\\'HICH SUCH EVIDENCE WILL BE PRESENTED, AND THE 
LEGAL GROUNDS FOR ANY OBJECTIONS TO SUCH EXCERPTS. 
Defendant Johnson anticipates that plaintiffwi1l try to use the deposition of David Egan in 
lieu oflive testimony. DefendalltloImson objects thereto, as David Egan is available and should be 
DEFENDANT L.N. JOHNSON PAVING, LLC'S PRE-TRIAL MEMOR~1XDUM- 4 
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required to testify. Defendili'1t Johnson reserves the right to use any depositions, admissions, 
interrogatory responses, or other discovery responses if ili'1yparty or witness IO these proceedings fail 
to attend the trial in this matter. 
C. A SUMMARY OF DOCUlVIENTARY EVIDENCE SlJPPORTIl\G DAMAGES 
SOUGHT BY THE PARTIES SHALL BE APPENDED TO THE PRE-TRIAL 
MEMORANDUl\1. THE MEMOR~~l){JMSHALL INCLUDE A STATEl\1ENT AS 
TO VVHETHER THE PARTIES HA \'E STIPULATED TO THE ADMISSIOl'; OF 
THESUMMARY~'DERRULE 1006, OF THE IDAHO RULES OFEVIDENCE~IN 
LIEU OF THE iJNllERLYING DOCUl\1ENTS. 
Defendant Johnson will object to any SUm.1liiliry created by plaintiff unless all supporting 
documents are presented to defendantlohnson prior to trial in this matter. To date, plaintiff has not 
provided supporting documents to those summaries that it has created. 
D. A LIST OF THE NA1"VIES A1\TD ADDRESSES OF ALL WITNESS WHICH SUCH 
PARTY MAY CALL TO TESTIFY AT TIDAL, INCLUDING Al~TICIPATED 
REBUTTAL OR IMPEACHMENT WITNESSES. EXPERT WITNESSES SHALL 




Richard ''Dick'' Smith 
Val Arnold, Bank of Idaho l 




D. Kym Ferguson 
Michael Ferguson 
Scott Harris 
1 Ms. Arnold will be called if Plaintiff continues with his claim ,haL David Egan had access TO and used 
Johnson's checking account to deposir and cash checks. 
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EXPERT WITNES~ES: 
Presently, defendant J ohIlson has not identified an expert witness. If an expert witness is 
necessary at trial this disclosure will be supplemented. 
E. A BRIEF NON-ARGUMENTATIVE SlTM11ARY OF THE FACTUAL NATURE OF 
THE CASE. THE PIJRPOSE OF THE SUTvlMARY IS TO PROVIDE ~~ 
OVERVIEW OF THE CASE FOR THE JURY &1\;1) J\llA. Y BE INCLLlDED IN PRE-
PROOF INSTRUCTION TO THE JIJRY. 
In 2002, Hanis, Inc. ["Harris"], was awarded the contract to constmct the Fremont COlLl1ty 
Joint School District High School in Ashton, Idaho. Prior to letting bids to subcontractors Harris 
received a telephone call from David Egan ["Egan"] stating that he wa..'1ted to do the excavation and 
paving of the high schools parking lot. Harris awarded this subcontract to Egan. 
After receiving the contract, Egan informed Harris thaI the work would be done by 
Foxhollow Construction & Trucking Company ["Foxhollow"), but Foxhollow did not have a public 
works license or bonding ability to cover this contract Egan informed Harris that the contract 
should be split between Foxhollow and L N. Johnson Paving, LLC ["J ohIlson"), as Job-TIson had a 
public works license and bonding ability. Harris prepared the contracts. Demian Egan signed the 
Foxhollow contract and David Egan signed a contract identified as 1. N. Johnson Paving, lie. 
Defenda.Tlt Johnson never received a copy of Lh.e alleged contract until afrer Han-is filed its suit. 
L Johnson was not a party to fu"1y contract wiLh. Hanis on the Ashton High 
School. 
2. Egan was not and never has been an agent for Johnson. 
3. 10hnson did not rent any equipment used on the Fremont project. 
4. Johnson and/or its employees did not perform any work on the Fremonr 
project. 
5. J olmson did not participate in any change orders to Ha.rris) s contract with 
David Egan and Foxhol1ow. 
6. Egan has never been an employee, agent, partner or meniber of 1ohmon. 
7. JOI-illSOn received no monies or benefits from the Fremont project 
8. J ohm on never ratified the Han·islEga..TI contract. 
F. A STATEMENT THAT COUNSEL HAVE, IN GOOD FAITH, DISCUSSED 
SETTLEMENT 1:JNSUCCESSFULL Y. 
Mediation was held betw~'1 the parties, before Judge Herndon, on July 24,2007, IO no 
avaiL 
G. A STATEMENT THAT ALL ~~SWERS OR SlJPPLEMENTAL ANSvVERS TO 
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INTERROGATORIES ~'DER RULE 33 OF THE IDAHO RULES OF ClvlL 
PROCEDURE REFLECT FACTS :fu\lO\VN TO THE DATE OF THE 
MElVI0RAL"'D UM. 
Defendant Johnson has provided all answers and documents to propounded Inttnogatories 
and Requests for Production of documents. 
H. A STATEMENT OF _A.LL CLAIMS. 
J olmson' s lLl1derstanding is that Ranis is requesting reimbt:rsemem for equipment rented to 
perfoffil work on the Fremont project. This equipment was used in exc(lvation, land leveling, and 
paving jobs at the Fremont project 
Neither Jotmson's employees nor its equipment were at the Fremont project. Egan was 
required to rent equipment to peliOlTIl his contracts with Harris, and Harris may have had to pay for 
the rental of some eqUipment. 
1. ANY ADMISSIONS OR STIPtJLATIONS OF THE PARTIES WlIICH C~"N BE 
AGREED UPON BY THE PARTIES. 
Defendant Johnson is not tl.'1e employer or principal of David Egan. 
J. ANY AMEND:MENTS TO THE PLEADINGS Ai'\'}) AcNY ISSUES OF LAW 
ABANDONED BY At'JY OF THE PARTIES. 
None. 
K. A SHORT STATEM:ENT OF THE ISSUES OF FACT ~1\I-n LAW WHICH REMAIN 
TO BE LITIGATED AT THE TRIAL AND THOSE LEGAL AUTHORITIES UPON 
WHICH THE PARTY RELIES AS TO EACH ISSUE OFLAWTO BE LITIGATED. 
IN ADDITION THE PARTIES SHALL IKCLUDE A STATEMENT OF\VHETHER 
LIABILITY IS DISPUTED. 
The main issues for Defendant J ohmon are: he was not a party to any contract signed by 
David Egan; Han'is and Egan developed a contract, using Johnson's name to get past the 
requirements for sub-contractors to have public works licenses and bonding ability; Harris hired 
Egan, to perform those jobs identified in the contracts, and paid him a salary; Ranis also paid 
Egan's and Foxhollow's employees for work done on the Fremont project. 
Johnson never receive a benefit from the Fremont project as he was never a party to that 
COntract. 
Defendant Johnson relies, at a minimum, on Contract Law and Agency Law. 
DEFE:ND~NT L.N. JOII:\'SON PAVING, LLC'S PRE-TRIAL MEMORA.c~DUM-7 
S :'LMICK\Clitnts\1 OD_T1Son wa yne.harrisconstructio n \Pre-Trial Memorandum. wpd 
11-04-'08 11:58 FROM-Cox Brandstete 208-522-8618 T-959 P008/009 F-114 
Defendant Johnson disputes any liability for the rental of equipment by Egan, Foxhollow, 
and their employees/representatives, and t,l}ereby denies any liability 1:0 those monies paid by Harris. 
L. A LISTL1\TG OF ALL Al~TICII)ATED MOTIONS IN LIMIN'E A:~D Acl\'Y ORDERS 
WHICH WILL EXPEDITE THE TRIAL. 
Defendant Johnson seeks and Order in limine to preclude use of David Egan's deposition in 
lieu of hig personal appearance. 
M. ASTATEMENTASTO'VHETHERCOIJNSELREQtJIRESMORETHAl~THIRTY 
(30) MI~1JTES FOR fu'\f OPENING STATE:MENT. 
Defendant J ohm on will not require more than u~irty (30) minutes for its opening statement. 
Dated this 4th day of November, 2008. 
JOHN M. OH11..A.N, ESQ. 
Attorney for L. N. J olmson Paving, LLC 
CERTIFI ~ATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State of Ida..h.o, resident of and with 
my office in Idaho Falls, Idaho; that on the 4th day of November, 2008, I caused a true and conect 
copy of the foregoing to be served upon the following persons at Lh.e addresses below their names 
either by depositing said document in the United Stares mail wit.1. the correct postage thereon or by 
hand delivering or by transmitting by facsimile as set forth below. 
Jefferson County 
Court Clerk 
210 Courthouse Way, Ste. 120 
Rigby, ID 83442 
Honorable Darren B. Simpson 
Bingham County 
501 N. Maple #310 
Blackfoot, ID 83221 
[ ] By pre-paid post 
[ J By hand delivery 
[ X J By facsimile transmission 
745-6636 
[ ] B Y pre-paid post 
[ ] By hand delivery 
[ X] By facsimile tra.n.smission 
785-8057 
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Norman G. Reece, Jr., Esq. 
445 \l:·lest Chubbuck Road, Suite D 
Chubbuck, ID 83202 
William H. Mulberry, Esq. 
P. O. Box 186 
Ririe, Idaho 83443 
Mr. David Egan 
13709 N. 115 E. 
Idaho Falls, ID 83401 
By pre-paid post 
] By hand delivery 
[ X] By facsimile transmission 
233A895 
[ By pre-paid post 
[ ] By hand delivery 
[ X ] By facsimile transmission 
538-5561 
[X] By pre-paid post 
[ J By ha..nd delivery 
J 
Attorney for L. N. Johnson Paving, LLC 
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W111 H. Mulbeny 
320 W. Ririe Highway 
P.O. Box 186 
Ririe ID 83443 
Telephone (208) 538-7760 
ISBN 1381 
Attorney for Defendants: 
Ferguson Farms; 
F erguson Trucking; 
D. Kym Ferguson; 
Michael Ferguson. 
Herein refened to as "Ferguson" 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO IN AND FOR 
THE COUNTY OF JEFFERSON 
HARRlS, INC., an Idaho Corporation, 
Plaintiff(s), 
Vs. 
FOXHOLLOW CONSTRUCTION, & 
TRUCKING, INC., an Idaho Corporation, 
L.N. JOHNSON PAVING, L.L.C., a limited 
Liability Company, DAVID EGAN, an 
Individual, FERGUSON FARMS, a 
Partnership, d/b/a FERGUSON TRUCKING, 
D. KYM FERGUSON, an individual, 
MICHAEL FERGUSON, an individual, and 
DOES I-X, individuals or entities whose true 
Names are currently unlmO\vn, 
Defendant( s). 
) 




) DEFENDANTS FERGUSON'S 














COMES NOW Defendants Ferguson Fam1s, Ferguson Trucking, D. Kym 





AN INDEX OF ALL EXHIBITS: 
The follo'.ying is a list of the documents that Defendant F ergusons 
in this maner. 
to a 
Company" prepared by Bessie 
Bradsha'w 
Articles ofIncorporation 1127/00 and 
l\rticles of Amendment for Foxhollo\\' 
Trucking Inc. 2/12/01 changing the 
name to F oxhollow Construction and 
and 2001 2002 & 2003 
Construction and Trucking Inc. held on 
January 14,2001 
Minutes of meeting of Foxhollow 
I
I Construction and Trucking, Inc. Board 
, of Directors meeting held 11/1/01 







Construction and Trucking, Inc. Board 
of Directors meeting held 7/28/02 
I Resignation ofKym Ferguson as an 
i officer of Foxhollow Construction and 
I Trucking, Inc. dated 10/4/02 and filed 
with the Idaho Secretary of State 
! Bill of Sale from Kym Ferguson for 15 
I shares (15%) of FoxhollovY 
i Construction and Trucking, Inc., 
i common stock to Kristan Ea!zan dated 
i 10/4/02 ~ 
I Resignation of Bessie Bradshaw as an , '" 
I office~' of Foxhollow Construction and 
I '} I TrucLmg. Inc. date 1 0/4/0~ and filed 
I with the'"Idaho Secretary of State 
r 
'I Bill of Sale from Bessie Bradshaw 
I for 1 0 shares (10%) of F oxhollow 
i Construction and Trucking, Inc., 































I Resignation of Michael Ferguson as a 
I board member of Foxhollow 
I Construction and Trucking, Inc. dated 
I 10/4/02 and filed vvith the Idaho 
! Secretary of State 
I Bill of Sale from Michael Ferguson to 
I K.ristan Egan for 15 shares (15%) of 
I Foxhollovv Construction and Trucking, 
i Inc., common stock dated 9/24/02 
I Letter to the Idaho Secretary of State 
I giving notice of the resignation and 
I 
I disassociation with Foxhollow 
I Construction and Trucking, Inc. of 
I Kym Ferguson, Michael Ferguson and 
! Bessie Bradshaw. 
I
, Ferguson Trucking invoices to 
Foxhollow Construction and Trucking, 
I Inc. for equipment rental. (8 pages) 
I Deposit slips of payments received 
from Foxhollow Construction & 
Trucking, Inc., for equipment rental. 
(2 pages) 
I Ferguson Farms Note and Security 
Agreement given to the Bank of 
Commerce, dated January 9, 2001, for 
the sum of $37,156.00 for the purchase 
I 
of a John Deere 690 Hydraulic 
Excavator SIN DW690EL545640. 
,I w/thumb and Bucket, stamped paid on 
. January 20, 2004. 
i "History of Account" with the Bartle of 
! Commerce on the purchase of a John 
I Deere 690 Excavator serial # 
i D\V690EL545640 w/thumb and 
I bucket, paid off 1/20104 
! Ferguson Farms check # 6438 to the 
I Bar;k of Commerce in the amount of 
i $36,602.60 
I Olson Farms check #: 0133 to the Bank 
i of COlmnerce in the amount of 
I $14,809.64 
i Ferguson Farms check # 7563 to the 





COlTl..lnerCe, dated March 12,2001 for 
the sum of $83,839.00 for the purchase 
of a 1998 John Deere 4 Wheel Drive 
Loader 544H S# DW544HX569418, 
and Loan Agreement to Change Fixed 
Rate to Adjustable Rate of Interest 
dated, February 12, 2002, amending 
the original Note and Security 
Agreement to reduce the interest on the 
loan for the purchase ofthe 1998 Joh..'1 
Deere 4 \Vbeel Drive Loader and 
providing for mmual payments of 
$21 2006. Account No. 
3/25/02 payable to Olson Farms in the 
amount of $21,557.05 (trm1sfer of 
funds); Olson Farms check # 0135 
dated 3/25/02 payable to the Bank of 
Commerce in the amount of 
I $21,557.05 (Loader payment); 
Ferguson Farms check # 7649 dated 
3/10/04 payable to the Bank of 
Commerce in the amount of 
$21,557.05 (Loader payment), and the 
Bank of Commerce "History of 
Account", Account No. 4006905652, 
dated 317105 showing the final payoff 
of the account on 2118/05 in the 
Foxhollow slip for 1.34 
deposited 8116/02 and check no. 9339 
from the Joint School District No. 215 
and check No. 55906 and No. 55894 
Foxhollow check No. 7700 dated 
August 20, 2002 payable to the Bank 
of commerce for the m110lmt of 
$25,872.12 
i YY Foxhollow promissory note payable to 
the Bank of Commerce dated 411 0102 





Bank One, dated 8/20102 payable to 
L1\ JOHNSON PAVING CO. in the 
amount of$21,904.00, and which, 
without endorsement, cleared through 
the Barlie ofIdaho. 







report dated 7/30/02 with continuation 
sheet, Foxhollow invoice No. 17 dated 
7/25/02 and calculations "2l5-LN. 
Johnson Alternate 1" 
payable to F oxhollow in the amount of 
$21,904.00 dated August 21,2002. 
Foxhollow Deposit Slip for LN 
Johnson Paving LLC check No. 6886 
in the amount of $21,904.00 dated 
August 20,2002 deposited on 8/21/02 
Letter from Harris to Dave Egan dated 
the month of August, 2002. 
I Tony Robles affidavit dated August 
1 19,2008 
I Letter from Billy Dupree to Scott 
I Harris dated January 3, 2003 
I Letter from Scott Harris to Dave Egan 
I dated September 18,2002 





dated 1/2/03 correcting No. 243 
Melvin Voss letter 
RRR I Letter from Mark Fuller to Scott Harris 
I dated December 18,2003 
I SSS I Letter from Norman G. Reece PC to 
i i Mark Fuller dated December 30, 2003 
I TTT I Letter from Billy Dupree to Scott 
I I Harris dated January 3, 2003 
I UUU I Letter from Scott Harris to Billy G. 
I Dupree dated January 3, 2003 
I i 
II VVV I Photograph showing depth of material 
I th~t had to be removed ~nd filled back 
i I wIth replacement materIal on the 
I , Fremont County job 
! \VWW I Photograph showing depth of material 
i I that had to be removed and filled back 
" Ii with replacement material on the 










I Photograph of Excavator 
I 
t Photograph of JD loader 
I 
I 
. Photograph of placing mat to stabilize 
ground on part of the Fremont County 
site 
Photograph of placing fill over the mat 








BBBB I Photograph of site sho\\~ing equipment 
i on the Fremont County Job 
ecce I Photograph showing soil conditions on 
I the site at the Fremont County job. 
i 
DDDD I Standard Form of Agreement between 
I Contractor and Subcontractor - Harris 
! Inc. and Foxhollw dated 7/3/02 
i 
EEEE I Standard Form of Ag:reement between 
I Contractor and Subc--;ntractor - Harris 
I Inc. and LN Johnson Pving: dated 
16/24/02 ~ 
FFFF I General Conditions to Contract 
GGGG Schedule B filed in Demian Egan's 
Bandruptcy case in the U.S. 
Bankruptcy Court. 
B. DEPOSITIONS, ADIVIISSIONS, INTERROGATORY RESPONSES, OR 
OTHER DISCOVERY RESPONSES ARE TO BE USED IN LIEU OF LIVE 
TESTIMO:NY, THE MANNER IN WHICH SUCH EVIDENCE 'VILL BE 
PRESENTED, AND THE LEGAL GROUNDS FOR ANY OBJECTIONS TO SUCH 
EXCERPTS. 
No such materials are anticipated to be presented by Defendants Ferguson. 
C. SUMMARY OF DOCUMENTARY EVIDENCE SUPPORTING DAMAGES 
SOUGHT BY THE PARTIES SHALL BE APPENDED TO THE PRE-TRIAL 
MEMOR4.NDUM. THE MEMORANDUM SHALL INCLUDE A STATEl\fENT 
AS TO 'VHETHER THE PARTIES HAVE STIPULATED TO THE ADMISSION 
OF THE SUMMARY UNDER RULE 1006, OF THE IDAHO RULES OF 
EVIDENCE, IN LIEU OF THE UNDERLYING DOCUMENTS. 
The Defendants Fergusons will object to any summary created by the Plaintiff 
unless supporting documents are presented to Defendants Fergusons at least two 
(2) weeks ahead of trial in this matter. Plaintiff has not provided supporting 
documents for the summaries that have been disclosed to these Defendants at this 
point. 
D. A LIST OF THE NAMES AND ADDRESSES OF ALL 'VITNESSES 




ANTICIPATED REBUTTAL OR IMPEACHMENT 'YITNESSES. EXPERT 
'YITNESSES SHALL BE IDENTIFIED AS SUCH. 
Kym Ferguson 
Address: 15533 E. Ririe Hv.'}' 
Telephone number: (208) 538-7949 
l\1ichael Ferguson 
4783 50 N. 
Rigby Idaho 83442 
Telephone: (208) 538-7278 
Bessie Bradshaw 
4775 E. 50 N. 
Rigby ID 83442 
Telephone: (208) 538-6010 
Dave Egan 
Address: 
13709 N.lI5 E. 
Idaho Falls ID 83401 
Telephone: (208) 538-7145 
Demian Egan 
Address: 
2222 E.975 S. 
Idaho Falls ID 83404 







Ririe ID 83443 
Telephone number: (208) 538-7989 
Tony Robles 
Address: 
c/o Harris Inc. 
4555 Burley Drive 




E. A BRIEF KON-ARGUEMENTATIVE SUMMARY OF THE FACTUAL 
NATURE OF THE CASE. THE PURPOSE OF THE SUMMARY IS TO PROVIDE 
ji~N OVERVIE\V OF THE CASE FOR THE JlJRY AND MAY BE INCLUDED IN 
PRE-PROOF INSTRUCTIONS TO THE JURY. 
Demian Egan and his wife, Tiffaney incorporated Foxhollow Trucking. Inc. on January 
27,2000. 
In 2001, Demian Egan was in need of financing and he and his father David (Dave) Egan 
approached Kym Ferguson to help them with Demian's construction company. Kym 
Ferguson is and was in 2001, a farmer farming approximately 1,300 acres east of Ririe, 
Idaho. The farming operation was a partnership betvv'een Kym Ferguson and his brother, 
Michael (Mike) Ferguson, dba Ferguson Farms. 
Kym and Mike Ferguson agreed to provide some operating money and to purchase some 
excavation equipment that they agreed to rent to Foxhollow construction, Inc. It was 
decided that Kym and Mike Ferguson would become minority stocld10lders, directors and 
honorary officers of the corporation. A meeting was held at the office of Wm H. 
Mulberry and Foxhollow Construction was reorganized. Stocld10lders \vere Dave Egan 
30% (30 shares) Demian Egan 30% (30 shares) and Mike and Kym Ferguson would each 
hold 15% (15 shares) totaling 30% between the Kym and Mike Ferguson. Bessie 
Bradshaw, a construction company consultant with years of experience at accounting and 
advising construction companies would hold 10% (10 shares) for and in consideration of 
her services as consultant and financial comptroller for the corporation. Demian Egan, 
Mike Ferguson, Kym Ferguson and Bessie Bradshaw were elected Directors and Demian 
Egan was elected President, Mike and Kym Ferguson were elected as Vice Presidents and 
Bessie Bradshaw was elected as Secretary and Treasurer. The Corporation's name was 
amended to Foxhollow Construction and Trucking, Inc. 
Demian Egan was president of Foxhollow Construction and Trucking, Inc., and was 
responsible for managing the day to day operations of the company. Bessie Bradshaw 
was responsible for supervising the office, the accounting records and the financial 
matters of the company. Kym and Mike Ferguson were totally involved in their farming 
operation and were not intended to take any active part in the corporations ongoing 
operations, other to offer their advise as directors of the company. Dave Egan "vas to be 
hired as an estimator and job supervisor. 
Foxhollow Construction and Trucking, Inc., (Foxhollow) contracted with Harris Inc., 
acting by and thTough it President, Demian Egan on the Jefferson County Middle School 
project (Jefferson County job) in 2001 and on the Fremont County High School project 
(F remont County job) in 2002. F oxhollow did not have a "Public \Vorks License nor did 
it have bonding capability. 
Harris contracted with LN Jolmson by and through Dave Egan acting on behalf of LN 
Jolmson. LN Johnson denies that Dave Egan was it's agent nor that Daw Egan was 




Harris contracted directly with Foxhollow, but treated it as a semi sub-contractor to LN 
JOhllS01l Pa-virlg LLC. for pUP130ses of Harris~s aCCQll11ting. Progress pa~r111e11ts 
done by Foxhollow was made by Harris to LN Johnson pursuant to progress reports and 
requests for payment submitted in the name of LN Johnson. LN Johnson paid two of 
these checks over to Foxhollow in the belief that Foxhollow was entitled to the payment. 
Subsequent checks paid to LN Johnson \evere returned to Harris. Harris paid Foxhollow's 
payroll on Foxhollov; time cards submitted to Harris. Harris Dave Egan's 
wages. 
Upon entering on to the Fremont County job site, the soil conditions \evere found to be 
completely different than represented in the contract documents. The excavation 
contracted to be provided by Foxhollow and LN Jolmson required a great deal more 
equipment than had been anticipated. Foxhollov,' requested a change order to cover the 
cost of the additional excavation equipment required. Harris failed to obtain a change 
order. As the Fremont County job progressed Foxhol1ow was required to rem additional 
equipment to supplement the equipment that it was leasing 1I-om Ferguson Fanns. 
Without additional compensation for the cost of the additional excavation work, 
Foxhollow could not pay the rental on the excavation equipment. 
Harris made progress payments to LN Johnson in June through August, 2002. The only 
work being done was excavation work being done by Foxhollow and supervised by Dave 
Egan and Tony Roble, Harris Inc. employees. LN Jolmson did not have any equipment or 
employees on the Fremont County Job. Han-is made a progress payment to LN Jolmson 
on August 20, 2002 by issuing a check to LN Jolmson in the amount of $21,904.00. 
Harris claims that Foxhollow fraudulently obtained the $21,904.00 from LN Johnson. 
Harris alleges that progress payments to LN Johnson were made based upon a 
misrepresentation by Dave Egan that all equipment suppliers had been paid. Hanis 
attributes the statement alleged to have been made by Dave Egan, to F oxhollow and LN 
Jolmson. Dave Egan was an employee of Harris Inc., taking his instructions and being 
paid by HarTis Inc. Harris claims that it issued the progress payments under the mistaken 
belief that all equipment suppliers had been paid. Based on the claim of misrepresentation 
by Dave Egan, Han-is claims that all of the Defendants are guilty oftI-aud. 
Harris alleges that Kym and Mike Ferguson as Stocldl0lders, Directors and Officers are 
personally liable for the fraud that Foxhollo\ev is accused of. 
Harris alleges that Kym Ferguson's failure to turn in billings and invoices for equipment 
suppliers constitutes participation in the fraud by failure to disclose the outstanding claims 
for equipment rental. 
Ferguson Farms loan operating money to Foxhollow and rented Ferguson Fmms 
equipment to Foxhollow for use on the Fremont County Job. Ferguson Farms ,vas ne"er 




In September 2002, Mike Ferguson and Kym Ferguson \",ere concerned as to how the 
Foxhollow finances V-iere being handled and particularly that the taxes were not 
being paid. Mike Ferguson and Kym Ferguson were minority stockholders and could not 
control the operation of Foxhollmv, so on September 23, 2002, they and Bessie Bradshaw 
sold all of their stock to :Kristan Egan, another of Dave Egan's sons and resigned as 
directors and officers of Foxhollow. 
Ferguson Fan11s had not been paid the rental due for the use of its equipment to 
Foxhollov\' and therefore in September, 2002, Ferguson Farm's equipment "vas taken off 
from the job at the Fremont High School project. 
Shortly thereafter Hanis requested that Ferguson Farms bring their equipment back to 
finish the job. Harris agreed to rent Ferguson's Farms equipment directly and that Harris 
would be responsible for Ferguson Farms rental charges to complete the job. Ferguson 
F arms returned its equipment to the job and completed the job for Harris. 
F. A STATEMENT THAT COUNSEL HAVE, IN GOOD FAITH, DISCUSSED 
SETTLEl\1ENT IJNSUCCESSFULL Y. 
The parties have participated in Mediation with Judge Hemdon, on July 24,2007. 
The parties were not able to reach any settlement on any issues. 
G. A STATEl\1ENT THAT ALL ANS\VERS OR SUPPLEMENTAL ANS\VERS 
TO INTERROGATORIES UDER RULE 33 OF THE IDAHO RULES OF CIVIL 
PROCEDURE REFLECT FACTS KNOWN TO THE DATE OF THE 
MEMORANDUM. 
Defendants "Fergusons" have provided all answers and documents in answer to 
interrogatories and requests for production of documents. 
H. A STATEl\1ENT OF ALL CLAIMS. 
1. Harris claims a breach of contract pursuant to its complaint. 
a. Harris, in its Reply Brief on Sunmlary Judgment, concedes/abandons this 
claim against Defendants "Fergusons". 
2. Harris makes a claim for Unjust Enrichment 
3. Harris claims a Breach of Duty of good faith and fair dealing. 
a. Harris, in its Reply Brief on Summary Judgment. 





4. Harris claims fraud against all of the Defendants. 
5 Harris makes a claim for Indemnification. 
6. Defendants "Fergusons" made a counterclaim for equipment rental but have 
abandoned that claim. 
1. ANY ADMISSIONS OR STIPULATIOy\S OF THE PARTIES 'YHICH CAN 
BE AGREED UPON BY ANY OF THE PARTIES. 
1. Defendants "Fergusons" admit that they are abandoning their claim for 
equipment rental against the Plaintiff. 
J. ANY AMENDMENTS TO THE PLEADINGS AND ANY ISSUES OF 
LA \V ABANDONED BY ANY OF THE PARTIES. 
1. Defendants "Fergusons" do not know of any amendments to the Pleadings 
that are necessary. Defendants "Fergusons" admit that they are abandoning their claim for 
equipment rental against the Plaintiff. 
K. A SHORT STATEMENT OF THE ISSUES OF FACT AND LAW 'WHICH 
REMAIN TO BE LITIGATED AT THE TRIAL AND THOSE LEGAL 
AUTHORITIES UPON "THICH THE PARTY RELIES AS TO EACH ISSUE OF 
LA \V TO BE LITIGATED. IN ADDITION THE PARTIES SHALL INCLUDE A 
STATE.MENT OF \VHETHR LIABILITY IS DISPUTED. 
ISSUES OF FACT: 
1. Did Dave Egan make the statement that "all such bills have been paid"? 
2. If so, when was that statement made? 
3. If SO, vill0 did Dave Ega11 represent \V11e11 he l11ade t11at statell1ellt? 
4. If so, Did Scott Harris rely on David Egan's statement when he issued the progress 
payment of $21 ,904.00 to LN J ohmon? 
5. If so, Did Scott Harris have the right to rely on Dave Egan's statement? 
6. Did Scott Harris bl0\V, or should he have b1 O\vn , that some of the equipment 











If Foxhollow did not submit billings and invoices to Harris in a timely maImer, 
\','ho was obligated to submit them to Hanis? 
Was Kym Ferguson or anyone else required by the contract documents to submit 
billings and invoices for equipment rental to Hanis? 
Did Kym Ferguson know that billings and invoices vvere not submitted to Hanis? 
Did Kym Ferguson intentionally withhold billings and invoices from Harris'? 
ISSUES OF LAW: 
1. Was Hanis under a duty to inquire or investigate or was Harris entitled to blindly 
accept Dave Egan's statement as true and to act on it? 
2. If billings and invoices were not submitted to Harris aI1d if Kym Ferguson was 
aware that billings and invoices were not submitted in a timely mmmer, \vas Kym 
Ferguson under a duty to disclose that billings aI1d invoices were not submitted to 
Harris? 
3. Is Kym Ferguson, Mike Ferguson, Ferguson Trucking or Ferguson Farms liable to 
Harris for Fraud? 
4. Is Kym Ferguson, Mike Ferguson, Ferguson Trucking or Ferguson Farms liable to 
Harris for unjust emichment? 
AUTHORlTIES 
A purchaser is bound to exercise ordinary prudence and discretion, and if the 
means of knowledge are \vithin his power, and he neglects to make proper 
inquiry, he loses his remedy against the Vendor 011 any representations the latter 
made. 
Janinda v. Lanning, 87 Idaho 91, 390 P.2d 826 (S.Ct) 1964 
Brown v. Bledsoe, 1 Idaho 746 1879 
False representations as to the condition, situation, and value of real estate Imowingly 
made by the vendor to the purchaser, are not actionable unless the purchaser has been 
fraudulently induced to forbear inquiry as to their truth, and in such case the means by 
which he has been induce to forbear must be specifically set forth in the declaration. 
Fraud will not be presumed and the plaintiffs have the burden of establishing all of the 




Janinda v. Lanning, 87 Idaho 91, 390 P.2d 826 (S.Ct) 1964 
It is an established principle of corporations law thaI corporate are nol liable 
merely by virtue of their office for fraud or other tortuous v;rongdoing committed by the 
C0l1Joration or its officers. Instead, to be held liable a corporate director must specifically 
direct, actively participate in or knowinglv acquiesce in the fraud or other \vrongdoing of 
the Corporation or its officers. Emphasis Added. 
YEP VC v. Dakota Co., 141 Idaho 326, 334,109 P.3d 714 
"Silence may constitute fraud when a duty to disclose exists. (Citations Omitted) a party 
may be under a duty to disclose: (1) if there is a fiduciary or other similar relation of trust 
and confidence between the two parties; (2) in order to prevent a partial statement of the 
facts from being misleading; (3) if a fact known to one pariy and not the other is so vital 
that that if the mistake were mutual the contract would be voidable. and the Imo\ying 
the fact also knows that the other party does not know it. 
Sowards v. Rathbun, 134 Idaho 702, 707, 8 P.3d 1245 (S Ct) 2000 
"Even though one is under no obligation to speak as to a matter, if he undertakes to do so, 
either voluntarily or in response to inquiries, is bound not only to state truly what he tells 
but also not to suppress or conceal any facts within his knowledge which will materially 
qualify those stated. Ifhe speaks at all he must make a full and fair disclosure." 
Janinda v. Larming 
87 Idaho 91, 390 P.2d 826 (S.Ct) 
L. A LISTING OF ALL ANTICIPATED MOTIONS IN LIl\lINE AND ANY 
ORDERS \VHICH \VILL EXPIDITE TRIAL. 
Defendants "Fergusons" are not aware of any necessity for motions in limine or 
any orders that will expedite trial. 
M. A STATEMENT AS TO 'WHETHER COUNSEL REQUIRES MORE THAN 
THIRTY (30) MINUTES FOR AN OPENING STATEMENT. 
Counsel for Defendants "Fergusons" will not require more than thin~y 0) minutes 
for opening statement. 
Dated this tj.. day of November, 2008. 
DEFENDANTS FERGUSON'S 
PRE-TRIAL MEMORANDUM 
~Wi11 ft. Mulberry y'" 
Attorney for Defendant'lil "FeH!:Usons" - ) ~ 
! 
, .. / 
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CERTIFICATE OF SERVICE 
The undersigned does hereby certify that a true and correct copy of the 
foregoing DEFENDANT FERGUSON'S PRE-TRIAL MEMOR.ANDUM \\as served on 
the below named persons on the 11 TH (FAX) and 12th (Mailed) day of Noyember, 2008. 
by the method and on the date indicated. 
Clerk of the District Court 
Jefferson County Courthouse 
210 Courthouse Way Ste 120 
Rigby ID 83442 
Honorable Darren B. Simpson 
Bingham County COUlihouse 
501 N. Maple #310 
Blackfoot ID 8322] 
Norman G. Reece, Jr. 
Norman G. Reece, P.c. 
445 West Chubbuck Road, Suite D 
Chubbuck ID 83202 
Joh11 M. Ohman, Esq. 
Cox, Ohman & Brandstetter, Chmiered 
510 "D" Street 
P.O. Box 51600 
Idaho Falls ID 83405-1600 
David Egan 
13709 N. 115 E. 
Idaho Falls ID 83401 




u By U.S. maiL addressed 
with prepaid attached. 
[X] By FAX transmission 11/11/08 
FAX # (208) 745-6636 
[X] By hand delivery 11112/08 
[X] By U.S. mail, properly addressed 
with prepaid postage attached. 11112/08 
[X] By FAX transmission 11111108 
FAX # (208) 785-8057 
U By hand delivery 
[X] By U.S. mail, properly addressed 
with prepaid postage attached. 11112/08 
[X] By FAX transmission 11111108 
FAX # (208) 523-9146 
U By hand delivery 
[X] By first class mail, postage prepaid 11112/08 
U By FAX (208) 522-8618 
U By Hand Delivery 
[X] By U. S. mail, proper! y addressed 
v,'ith prepaid postage attached. 11112/08 
U By FAX transmission 
FAX # (208) 523-9146 
U By hand deliyery 
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Norman G. Reece, Jr. 
NORMAN G. REECE, P.c. 
445 West Chubbuck Road, Suite D 
Chubbuck, Idaho 83202 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Idaho State Bar No. 3898 
Attorney for PlaintiffjCounterdefendant 
NOV 1 2 2008 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRIS, INC. an Idaho corporation, 
Plaintiff, 
vs. 
FOXHOLLOW CONSTRUCTION & 
TRUCKING, INC., an Idaho corporation, 
L.N. JOHNSON PAVING, L.L.c., a limited 
liability company, DAVID EGAN, an 
individual, FERGUSON FARMS, a 
partnership d/b/a FERGUSON 
TRUCKING, D. KYM FERGUSON, an 
individual, MICHAEL FERGUSON, an 
individual, and DOES I-X, individuals or 
entities whose true identities are 
currently unknown, 
Defendants. 
DAVID EGAN and FERGUSON FARMS 
d/b/a FERGUSON TRUCKING, D. KYM 
FERGUSON, and MICHAEL FERGUSON, 
Counterclaimants, 
vs. 
HARRIS, INC., an Idaho corporation, 
Cou nterdefendant. 
PLAINTIFF INC'S PRE-TRIAL MEMORAl\lnllM - 1 
Case No. CV-200S-642 
PLAINTIFF HARRIS, INC:S 
PRE-TRIAL MEMORANDUM 
Plaintiff, Harris, Inc., by and through its attorney, Norman G. Reece, P.c., 
hereby subm1ts this Pre-Trial tv1emorandum. 
A. AN INDEX OF ALL EXHIBITS. 
The following is a list of those documents that Plaintiff may use at trial in this 
matter: 
.;.;. 
17 DOCUMENT STIPULATION LEGAL OBJECTION 
1. Accounting Worksheet Jefferson Water Booster 
Project (Foxhollow) 
2. Affidavit of Bessie Bradshaw, dated 07/31/08, with 
exhibits 
3. Affidavit of Dave Egan, dated 07/28/08 
4. Affidavit of D. Kym Ferguson, dated 08/01/08, with 
exhibits 
5. Affidavit of Robert Dick Smith, dated 08/01/08 
6. Affidavit of Shannon Johnson, dated 08/01/08 
7. Affidavit of Wayne Johnson, dated 08/01/08 
8. AlA Document A107 - 1997 (North Fremont Project) 
9. Any exhibit listed by Ferguson defendants 
10. Any exhibit listed by L.N. Johnson Paving 
11. Bank account documents for Ferguson Farms d/b/a 
Ferguson Trucking 
12. Bank account documents for Foxhoilow Construction 
& Trucking 
13. Bank account documents for L.N. Johnson Paving 
14. CAT Rental Store v. Foxhollow Lien 
15. Change Orders - Foxhollow (Jefferson Project) 
16. Change Orders - L.N. Johnson (North Fremont 
Project) 
17. Check Register of Harris (Payments to FH, LNJ, 
Egan) 
18. Checks from Harris to Demian or David Egan 
19. Checks from Harris to Foxhollow 
20. Checks from Harris to L.N. Johnson 
21. Checks from Harris to L.N. Johnson (endorsed) 
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22. Checks from Harris to Pro-Rental (Settlement) 
23. Continuation Sheets ! 
24. Contract Between Jefferson School District and 
Harris 
25. Correspondence between Harris and 
Ferguson/Foxhollow 
26. Correspondence between Harris and Jefferson 
School District 
27. Correspondence Between Harris and L.N. Johnson 
28. Damage Summary by Jefferson School District 
29. Demand letter of July 6,2005 
30. Documents produced by D. Kym Ferguson July 29, 
2008 
31. Documents produced by Harris Inc. in response to 
discovery requests from Ferguson defendants or 
L.N. Johnson Paving 
32. Documents produced in discovery responses from 
Ferguson defendants 
33. Documents produced in discovery responses from 
L.N. Johnson Paving 
34. Exhibits attached to Affidavit of John Ohman, dated 
08/01/08 
35. Ferguson Claim on Harris Bond 
36. Ferguson Equipment on Job Summary 
37. Ferguson Invoices 
38. Ferguson Job Supervisor's Notes Re Work Done with 
Ferguson Equipment 
39. Ferguson Release Agreement 
40. Financial Reports re Status of Foxhollow on Projects 
as of 09/19/02 
41. Foxhollow Change Order (North Fremont Project) 
42. Foxhollow Construction Progress Billings (Jefferson 
Project) 
43. Foxhollow Construction Progress Billings (North 
Fremont Project) 
44. Foxhollow Expense Details (Jefferson Project) 
45. Foxhollow Incomplete Work List 09/20/02 
46. Foxhollow Invoices (North Fremont Project) 
47. Foxhollow Payment Expenses Accounting Summary 
INC'S PRE-TRIAL MEMORANDUM 3 
48. Foxhollow Report to Secretary of State 
49. Foxhollo\r\f Transaction List by CustorrieJ ! 
50. "General Conditions to Contract" 2002 
51. Job Cost Ledger - Financial j1,nalysis (Jefferson 
Project) 
52. Job Cost Ledger - Financial Analysis (North Fremont 
Project) 
53. Job Cost Journal Foxhollow 
54. Job Income Report by Harris (Jefferson Project) 
55. Job Cost Journal L.N. Johnson 
56. Letter of 09/27/02 from Harris to Wayne Johnson 
57. Letter of 12/12/02 from Roger Cox to Scott Harris 
58. L.N. Johnson Paving check no. 6400, dated August 
11, 2001 ($21,568.45) 
59. L.N. Johnson Paving check no. 6751, dated June 26, 
2002 ($7,467.44) 
60. L.N. Johnson Paving check no. 6886, dated August 
21,2002 ($21,904.00) 
61. L.N. Johnson Paving deposit ticket, dated June 6, 
2001 ($25,868.45) 
62. L.N. Johnson Paving deposit ticket, dated June 26, 
2002 ($7,467.44) 
63. L.N. Johnson Paving deposit ticket, dated August 21, 
2002 ($21,904.00) 
64. L.N. Johnson Paving Payment/Expenses Accounting 
Summary 
65. L.N. Johnson Paving Progress Billings (North 
Fremont Project) 
66. Midway Middle School Project documents 
67. Request for Information (North Fremont Project), 
dated 09/19/02 
68. Standard Form of Agreement Between Contractor 
and Subcontractor (Foxhollow Construction), dated 
July 3,2002 
69. Standard Form of Agreement Between Contractor 
and Subcontractor (L.N. Johnson Paving Co.), dated 
April 10, 2001 
70. Standard Form of Agreement Between Contractor 
and Subcontractor (L.N. Johnson Paving Company), 
dated May 15, 2002 
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71. Standard Form of Agreement Between Contractor 
I and Subcontractor (L.N. Johnson Paving Company), 
dated June 27, 2002 
72. Subcontract Change Orders 
73. Time Cards submitted by Foxhollow 
74. Tfv1C Contractors Claim on Harris Bond 
75. Tfv'JC Contractors Invoices 
76. Transcript of Oral Deposition of David Egan, taken 
November 16, 2007, with exhibits 
77. Transcript of Oral Deposition of D. Kym Ferguson, 
taken July 29, 2008, with exhibits 
78. Transcript of Oral Deposition of Scott Harris, taken 
July 15, 2008, with exhibits 
79. Transcript of Oral Deposition of Wayne Johnson, 
taken July 29, 2008, with exhibits 
80. Western States Equipment Company Claim on Harris 
Bond 
Plaintiff reserves the right to introduce such other documents and exhibits which 
may be appropriate for purposes of impeachment and/or rebuttal; and to use any 
exhibits identified by any other party in this matter. 
B. DEPOSITIONS, ADMISSIONS, INTERROGATORY RESPONSES, OR 
OTHER DISCOVERY RESPONSES TO BE USED IN LIEU OF LIVE 
TESTIMONY, THE MANNER IN WHICH SUCH EVIDENCE WILL BE 
PRESENTED, AND THE LEGAL GROUNDS FOR ANY OBJECTIONS TO 
SUCH EXCERPTS. 
At this time, Plaintiff does not anticipate using depositions, admissions, 
interrogatory responses or other discovery responses in lieu of live testimony. 
However, Harris, Inc. reserves the right to use depositions, admissions, interrogatory 
or other discovery responses in lieu of live testimony, should the declarant involved be 
unavailable or otherwise unable to testify about a particular matter. 
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C. A SUMMARY OF DOCUMENTARY EVIDENCE SUPPORTING 
DAMAGES SOUGHT BY THE PARTIES SHALL BE APPENDED TO THE 
PRE-TRIAL MEMORANDUM. THE MEMORANDUM SHALL INCLUDE 
A STATEMENT AS TO WHETHER THE PARTIES HAVE STIPULATED 
TO THE ADMISSION OF THE SUMMARY UNDER RULE 1006, OF THE 
IDAHO RULES OF EVIDENCE, IN LIEU OF THE UNDERLYING 
DOCUMENTS. 
Damages claimed by Harris, Inc. are as follows: 
L.N. Johnson cost overruns on Fremont Project 
Foxhollow cost overruns on Fremont Project 
liqUidated damages on Jefferson Project 
Judgment awarded to Pro Rentals on Fremont Project 
Judgment awarded to Pro Rentals on Jefferson Project 
Court costs and attorney fees to Pro Rentals on 
Fremont and Jefferson Project 
Attorney fees and court costs incurred by Harris, Inc. in 
Pro Rentals litigation 
Settlement with Ferguson Trucking for claims arising 
from Fremont and Jefferson Projects 
Warranty work, supervisory time and overhead 
incurred by Harris, Inc. 













A summary ofthe documentary evidence supporting these damages is appended 
to this Pre-Trial Memorandum. As of the date of this memorandum, the parties have 
not stipulated to admission of this summary under Idaho Rule of Evidence 1006. 
D. A LIST OF THE NAMES AND ADDRESSES OF ALL WITNESSES 
WHICH SUCH PARTY MAY CALL TO TESTIFY AT TRIAL, INCLUDING 
ANTICIPATED REBUTTAL OR IMPEACHMENT WITNESSES. EXPERT 
WITNESSES SHALL BE IDENTIFIED AS SUCH. 
Jodi M. Adolfson 
TMC Contractors, Inc. 
2984 East Lincoln Road 
Idaho Falls, ID 83401 
(208) 529-9895 ' 
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Bessie M. Bradshaw 
4775 East 50 North 
Rigby, 1D 83442 
(208) 538-6010 
Billy G. Dupree, Jr. 
Attorney at Law 
58 East 1St North 
P.O. Box 723 
Rexburg, ID 83440 
(208) 356-0180 
David Egan 
13709 North 115 East 
Idaho Falls, 1D 83402 
(208) 538-7145 
Demian Egan 
359 Sunrise Boulevard North 
Twin Falls, 1D 83301 
(208) 735-1740 
Kym Ferguson 
15533 East Ririe Highway 
Ririe, ID 83443 
(208) 538-7949 
Mike Ferguson 
4783 East 50 North 
Rigby, 1D 83442 
(208) 538-7278 
Mark R. Fuller 
Fuller & Carr 
410 Memorial Drive, Suite 201 
P.O. Box 50935 
Idaho Falls, 1D 83405-0935 
(208) 524-5400 
Scott Hall 
Anderson Nelson Hall Smith! P.A. 
490 Memorial Drive 
P.O. Box 51630 
Idaho Falls! 1D 83405-1630 
(208) 522-3001 
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Scott Harris 
Harris, Inc. 
4555 Burley Drive 
Pocatello, ID 83202 
(208) 237-0575 
Shannon Johnson 
LN. Johnson Paving, L.L.C. 
1105 S.E. Bonneville 
Idaho Falls, ID 83404 
(208) 523-9420 
Wayne Johnson 
LN. Johnson Paving, L.L.C. 
1105 S.E. Bonneville 
Idaho Falls, ID 83404 
(208) 523-9420 
Turk McMurtrey 
TMC Contractors, Inc. 
2984 East Lincoln Road 
Idaho Falls, ID 83401 
(208) 529-9895 
Dr. Garry Parker 
3509 East 1600 North 
Ashton, ID 83420 
(208) 652-7643 
Travis Peebles 
CAT Rental Store 
1200 Foote Drive 
Idaho Falls, ID 83402 
(208) 552-3400 
Records Custodian 
Bank of Commerce 
1730 West Broadway 
Idaho Falls, ID 83402 
(208) 523-2020 
Records Custodian 
Bank of Commerce 
386 Main Street 
Ririe, ID 83443 
(208) 538-5566 
PLAINTIFF HARRIS, INC.'S PRE-TRIAL fvJEMORAN[)llM - R 
Records Custodian 
Bank of Idaho 
399 North Capita! Avenue 




Idaho Falls, ID 83402 
(208) 552-6297 
Derek Tingey 
Joint School District No. 251 
201 Idaho Avenue 
Rigby, ID 83442 
(208) 745-6693 
Larry D. Vandel 
Joint School District No. 251 
201 Idaho Avenue 
Rigby, ID 83442 
(208) 745-6693 
Melvin Voss 
St. Anthony, ID 
Any witness listed by DefendantsjCounterclaimants. 
E. A BRIEF NON-ARGUMENTATIVE SUMMARY OF THE FACTUAL 
NATURE OF THE CASE. 
This litigation stems from construction projects on which Harris, Inc. ("Harris") 
was the general contractor. L.N. Johnson Paving, L.L.C. ("L.N. Johnson") and 
Foxhollow Construction & Trucking, Inc. ("Foxhollow") were subcontractors on one or 
both of the construction projects at issue in this case. 
Harris is an Idaho corporation with its principal place of business in Pocatello, 
Idaho. In early 2002, Harris was awarded a construction contract from Jefferson 
County School District No. 251 for work on a water boost pump station, sewer lift 
station, and water and sewer line extension (the "Jefferson Project"). In 2002, Harris 
was awarded a construction contract from Fremont County Joint School District for 
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construction of a new high school in Ashton, Idaho (the "Fremont Project"). 
L.N. Johnson is a limited liability company formed, organized and existing under 
the laws of the State of Idaho, whose principal place of business is in Idaho Falls, 
Bonneville County, Idaho. Wayne Johnson is the owner of L.N. Johnson. 
When Defendant, David Egan ("Egan") first became aware of the Fremont 
Project, he discussed it with Wayne Johnson. Accordingly, Egan accompanied Wayne 
Johnson and Dick Smith of L.N. Johnson to the Fremont Project site in Ashton to 
inspect the site. 
Thereafter, Egan telephoned Scott Harris of Harris, Inc. the night before bid 
opening for the Fremont Project and indicated he wanted to submit a bid on the project 
on behalf of L.N. Johnson. 
Egan had worked for L.N. Johnson previously on another project on which L.N. 
Johnson was subcontractor and Harris was the general contractor, known as the 
Midway Middle School Project. Scott Harris testified that L.N. Johnson had done 
previous projects for Harris with Egan as its agent. On the Midway Project, Egan 
signed the subcontract on behalf of L.N. Johnson. 
Wayne Johnson admitted in his deposition that neither he nor anyone from L.N. 
Johnson ever informed Harris, Inc. that Egan was not authorized to act on behalf of 
L.N. Johnson as to the Midway Project. Wayne Johnson further testified that, pursuant 
to the subcontract, L.N. Johnson received payment from Harris. Scott Harris testified 
that on the Midway Project, he wrote checks directly to L.N. Johnson, and that none 
of his checks on the Midway Project were returned to him from L.N. Johnson. L.N. 
Johnson deposited a check into its account, and on the same day as the deposit, wrote 
a check to Foxhollow, an Idaho corporation with its principal place of business in Ririe, 
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Jefferson County, Idaho. D. Kym Ferguson and Michael Ferguson were vice presidents 
of FoxhoHovv'. VVayne Johnson further admitted that the practice of receiving checks 
from Harris, depositing them into the L.N. Johnson banking account, then writing 
checks over to Foxhollow was used on both the Midway and Fremont Projects. 
After the bidding on the Fremont Project, Wayne Johnson and Egan showed up 
at Scott Harris' office and asked him to issue them the contract for the Fremont 
Project. Scott Harris testified that Wayne and Egan met with him in their capacities as 
representatives of L.N. Johnson, because they had both bid on the Fremont Project 
under the name of L.N. Johnson. At the meeting, Scott Harris asked Wayne Johnson 
if he had the ability and expertise to complete the project on time. Wayne Johnson 
and Egan both answered in the affirmative. 
Egan testified that at this meeting, he and Wayne Johnson indicated Foxhollow, 
as well as L.N. Johnson, were interested in bidding on the Fremont Project, and added 
that while Foxhollow did not have a public works license, Wayne Johnson thought L.N. 
Johnson had enough limits on its public works license to cover Foxhollow's work on the 
Fremont Project. Therefore, Wayne Johnson and Egan asked Scott Harris to write two 
separate contracts for the Fremont Project. This was the first time Harris learned that 
Foxhollow did not have a public works license. During this meeting, Wayne Johnson 
never corrected Egan on anything that Egan said, and never indicated to Scott Harris 
that Egan was not authorized to sign the contract for the Fremont Project on behalf of 
L.N. Johnson. Accordingly, Scott Harris wrote one contract for L.N. Johnson, and the 
other to Foxhollow as Wayne Johnson and Egan requested. 
On May is, 2002, Harris issued a subcontract on the Fremont Project to L.N. 
Johnson. This subcontract was signed on June 24, 2002 by David Egan on behalf of 
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L.N. Johnson, and on June 27, 2002, by Scott Harris on behalf of Harris l Inc. A true 
and correct copy of the "Standard Form of Agreement Between Contractor and 
Subcontractor" as signed by the parties thereto is attached as Exhibit A to the 
Complaint. 
On June 6, 2002 1 Harris issued a subcontract on the Fremont Project to 
Foxhollow. This subcontract was signed on July 11 2002 by Demian Egan on behalf of 
Foxhollow, and on July 3,2002 by Scott Harris on behalf of Harris. A true and correct 
copy of the "Standard Form of Agreement Between Contractor and Subcontractor" as 
signed by the parties thereto is attached as Exhibit B to the Complaint. 
Scott Harris hand-delivered the contracts for L.N. Johnson and Foxhollow on the 
Fremont Project to the job site in Ashton, and atthat time, Egan called Wayne Johnson 
and asked Mr. Johnson what he wanted Egan to do with L.N. Johnson's contract. In 
response, Wayne Johnson told Egan to sign the contract for L.N. Johnson. Egan did 
so. 
Incorporated into both contracts was a "General Conditions to ContracL" 
Complaint at 4 ~ 16. A true and correct copy of the General Conditions to Contract is 
attached as Exhibit C to the Complaint. The General Conditions to Contract provided, 
inter alia, as follows: 
• The subcontractor was to submit to Harris invoices from suppliers or 
other creditors on or before the 20th of each month. (See "General 
Conditions to Contract," p. 1, ~ 3.) 
• As a condition of payment by Harris, the subcontractor was to furnish 
Harris with labor and material lien releases for all work and material 
furnished up through the end of each month. (See "General Conditions 
to Contract," p. 1, ~ 3.) 
• "Subcontractor shall pay when due all claims for labor and equipment 
and/or materials and shall prevent the filing of any mechanic's liens or 
suits which shall constitute a material breach of this subcontract. In the 
event that any such suit or lien is filed, he agrees to immediately remove 
it by satisfaction, discharge, dismissal, bond or compromise settlement. 
A failure to do so within ten (10) days after notice shall authorize the 
Contractor to satisfy such claim by any means it deems desirable in the 
premises and to charge Subcontractor with all costs, including reasonable 
attorney's fees, connected therewith. If the Contractor finds it necessary 
to settle such claims, Subcontractor shall provide the Contractor with all 
necessary information and the Contractor shall have no responsibility to 
the Subcontractor for settling such claim, using its best judgment, based 
on the information available to it." (See "General Conditions to Contract," 
p. 2, ~ 13.) 
• "Subcontractor agrees to save, indemnify, and hold harmless Owner and 
the Contractor against all liability, claims, judgments ... and damages to 
property arising directly or indirectly out of the obligations herein 
undertaken, or out of operations conducted by the Subcontractor." (See 
"General Conditions to Contract," pp. 3-4, ~ 21.) 
Complalnt at 4-5 ~ 17. 
Scott Harris testified that, pursuant to his usual business practice, he believes 
he sent the Fremont contract after Egan signed it to Wayne Johnson. Egan testified 
that, after he signed the L. N. Johnson contract for the Fremont Project, no one at LJ~. 
Johnson, including Wayne Johnson, objected to his Signing the contract, nor said 
anything to him to the effect that he should not have signed it. 
As work progressed on the Fremont Project, Egan requested certain payments 
from Harris under the subcontracts. In response, Scott Harris asked Egan whether all 
bills incurred by Foxhollow from material suppliers or equipment lessors had been paid. 
Egan assured Harris that all such bills had been paid and had been submitted to Harris. 
This was a false statement, as Defendants deliberately withheld from Harris 
unpaid billings from material suppliers, equipment lessors, or other creditors on the 
Fremont Project and Jefferson Project. D. Kym Ferguson played an active role in this 
deception. Acting on behalf of Foxhollow, D. Kym Ferguson deliberately withheld from 
Harris certain billings and pay requests for third-party suppliers, such as materialmen 
/ 
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and lessors, and intended to keep this information from Harris until the end of the 
Fremont Project. Affidavit of Tony Robies, dated August 19, 2008 ("Robies Affidavit"), 
2-3 ~~ 5-9. Wayne Johnson admitted that, upon receiving checks from Harris on the 
Fremont Project, and before writing a check to Foxhollow, he never verified whether 
lessors or materialmen on the Fremont Project had any outstanding bills. 
Having no reason to believe that Egan's statement was false, and in reliance on 
Egan's statement, Harris made the progress payments to L.N. Johnson. These 
payments were ultimately deposited into Foxhollow's bank account. Egan later told 
Scott Harris that one such payment for $21,904.00 was used by D. Kym Ferguson for 
obligations other than materialmen or lessors on the project. 
Indeed, D. Kym Ferguson admitted in his deposition that third-party suppliers 
had not been fully paid. For example, he acknowledged that, according to Foxhollow's 
bank records, there was only a single payment by Foxhollow to Pro Rentals and Sales, 
Inc. ("Pro Rentals") for all of the equipment leased by Foxhollow from Pro Rental on 
the Fremont Project. 
The parties processed payments on the Fremont Project in the same way as 
they did on the Midway Project. Egan testified that he and Wayne Johnson knew that 
both L.N. Johnson and Foxhollow had contracts on the Fremont Project, and that "we 
all knew how it was going to work"; i.e., the checks would be sent to Wayne who would 
in turn write a check to Foxhollow. Thus, on the Fremont Project as well, Harris 
directly sent checks payable to L.N. Johnson, then Wayne Johnson would write 
Foxhollow a check. As Egan explained, he and Wayne Johnson had already discussed 
that Wayne Johnson would get the checks from Harris and would in turn forward a 
check to Foxhollow, which is why Egan first got approval from Wayne Johnson before 
signing the Fremont contract on behalf of L.N. Johnson. 
On or about September 16, 2002, Harris received notice from the jaw firm of 
Anderson, Nelson, Hall, Smith, P.A., representing Pro Rentals. The notice informed 
Harris that Pro Rentals had not been paid for over $8,000.00 of equipment rented to 
Foxhollow on the Fremont Construction Project. The invoices for these rentals had 
never been submitted to Harris. 
On or about September 18, 2002, Harris received a notice from Western States 
Equipment ("Western States") that it had not been paid for approximately $51,000.00 
of invoices for equipment rentals to Foxhollow. These invoices had never been 
submitted to Harris and were signed by Ferguson. Harris consequently paid Western 
States for some of the invoices. 
The Fergusons' involvement in the Western States account is evident in certain 
documents as well. For instance, in a sworn statement dated September 20, 2002, 
and given to Western States, Egan indicates Foxhollow was "formerly known as Kym 
& Mike Ferguson." Moreover, Western States sent a letter to Scott Harris on October 
24, 2002 concerning its account with Foxhollow. The letter enclosed the sworn 
statement from Egan and also attached the rental agreement showing "Kym & Mike 
Ferguson" as the lessee on behalf of Foxhollow. 
On or about September 19, 2002, Harris sent a default letter to L.N. Johnson 
and Foxhollow, outlining the steps necessary to cure the default and requesting 
information on how previous payments from Harris had been applied. On September 
19,2002, Harris received a letter from Anderson, Nelson, Hall, Smith, P.A., this time 
representing Foxhol!ow, and advising Harris that with the exception of Western States, 
all other suppliers on the Fremont Project had been paid. 
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In reliance upon the September 19th communication from the attorneys for Pro 
Rentais and Foxhoiiow, Harris made additional payments to Pro Rentals for equipment 
used on the Fremont Project. On or about September 23, 2002, Harris received 
another letter from Anderson, Nelson, Hall, Smith, P.A., representing Foxhollow, and 
again advising Harris that Foxhollow was not in default. In reliance on this September 
23rd communication, Harris made additional payments to Pro Rentals for equipment 
used on the Fremont Project. In October 2002, Ferguson withdrew from the Fremont 
Project. In spite of repeated demands by Harris, Ferguson refused to complete the 
work called for under the contract. 
Wayne Johnson admitted that after Harris started sending checks to L.N. 
Johnson on the Fremont Project, he never told Scott Harris to not send the checks to 
L.N. Johnson. During his deposition, several checks which L.N. Johnson received from 
Harris were discussed, and Johnson admitted he never contacted Harris to ask Harris 
not to send any more checks, did not express any concerns to Harris about the checks, 
and did not return several of the checks. Indeed, in September or October of 2002, 
as Scott Harris was receiving notices from unpaid lessors and/or materialmen, Wayne 
Johnson never made any efforts to correct any misperceptions on the part of Scott 
Harris that Egan was not an agent of L.N. Johnson. Johnson even denied receiving a 
letter Scott Harris wrote to him on September 27, 2002, about concerns on the 
Fremont contract. 
Scott Harris received nothing from L.N. Johnson indicating any objection or 
concern on the part of Wayne Johnson or L.N. Johnson as to Egan's agency until a 
letter written in December of 2002 from an attorney representing L.N. Johnson. Of 
course, this was several months after Harris began to incur damages as a result of 
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Defendants' conduct. 
f. ASTATEMENTTHAT COUNSEL HAVE, IN GOOD FAITH, DISCUSSED 
SETTLEMENT UNSUCCESSFULLY. 
The parties attempted mediation on July 25, 2007. The Honorable James C. 
Herndon served as mediator. However, in spite of the good faith efforts of the parties, 
the mediation was unsuccessful. 
G. A STATEMENT THAT ALL ANSWERS OR SUPPLEMENTAL ANSWERS 
TO INTERROGATORIES UNDER RULE 33 OF THE IDAHO RULES OF 
CIVIL PROCEDURE REFLECT FACTS KNOWN TO THE DATE OF THE 
MEMORANDUM. 
All answers or supplemental answers to interrogatories under Rule 33 of the 
Idaho Rules of Civil Procedure reflect facts known to Harris, Inc. as of the date of this 
memorandum. 
H. A STATEMENT OF ALL CLAIMS. 
Harris alleges the following theories of liability: (1) breach of contract, (2) unjust 
enrichment, (3) breach of the duty of good faith and fair dealing, (4) fraud and 
misrepresentation, and (5) indemnity. 
BREACH OF CONTRACT AND RELATED THEORIES 
Harris contends that Foxhollow, L.N. Johnson and/or Ferguson materially 
breached their subcontracts with Harris in several particulars. First, they failed to 
submit invoices from suppliers or other creditors within the time frames called for in 
the contracts. Second, they failed to furnish Harris with labor and material lien 
releases for all work and material within the time frames called for in the contracts. 
Third, they failed to pay when due all claims for equipment rental. Finally, Ferguson 
breached the contract by withdrawing from the Fremont Project and refusing to 
complete work called for under the subcontracts. 




In conjunction with Harris' claims for breach of contract, Harris also alleges a 
cause of action for unjust enrichment, asserting it wouid be inequitabie for the 
Defendants to retain the partial payments made in reliance upon their 
misrepresentations. Moreover, Harris has also included a count for breach of the duty 
of good faith and fair dealing in the Defendants' performances of their contractual 
obligations with Harris. 
FRAUD AND MISREPRESENTATION 
David Egan's assurances to Scott Harris that all material suppliers or equipment 
lessors had been paid and that the billings had been submitted to Harris was false. 
The Defendants deliberately withheld from Harris unpaid billings from material 
suppliers, equipment lessors, or other creditors on the Fremont and/or Jefferson 
County Projects. This information was withheld with the intent that Harris, Inc. rely 
upon the incomplete information provided to Harris and issue progress payments as 
requested. 
Harris reasonably relied upon these misrepresentations, having no reason to 
believe the facts were otherwise. And in reliance thereon, Harris made the progress 
payments and was subsequently notified by attorneys for Foxhollow and Pro Rentals 
of the outstanding billings. As a result, Harris has been damaged in the amounts set 
forth under section C. 
INDEMNITY 
Pro Rentals commenced litigation against Harris seeking payment for invoices 
that were deliberately withheld by the Defendants from Harris. Pro Rentals' litigation 
was brought pursuant to Idaho Code § 54-1927. On October 16, 2003, the court in 
that case awarded partial summary judgment to Pro Rentals against Harris Inc. for the 
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amount of $7,781.01. 
Paragraph 21 of the Generai Conditions to Contract provides as foiiows: 
"Subcontractor agrees to save, indemnify, and hold harmless Owner and 
the Contractor against all liability, claims, jUdgments ... and damages to 
property arising directly or indirectly out of the obligations herein 
undertaken, or out of operations conducted by the Subcontractor." (See 
"General Conditions to Contract," pp. 3-4, ~ 21.) 
By virtue of this provision of the contract, Harris is entitled to indemnification 
from Foxhollow and L.N. Johnson. 
I. ANY ADMISSIONS OR STIPULATIONS OF THE PARTIES WHICH 
CAN BE AGREED UPON BY THE PARTIES. 
As of the date of this memorandum, the parties have not been able to agree 
upon any admissions or stipulations. 
J. ANY AMENDMENTS TO THE PLEADINGS AND ANY ISSUES OF LAW 
ABANDONED BY ANY OF THE PARTIES. 
There are no amendments to the pleadings or any issues of law that have been 
abandoned by any of the parties as of the date of this memorandum. 
K. A SHORT STATEMENT OF THE ISSUES OF FACT AND LAW WHICH 
RE"'1AIN TO BE LITIGATED AT THE TRIAL AND THOSE LEGAL 
AUTHORITIES UPON WHICH THE PARTY RELIES AS TO EACH 
ISSUE OF LAW TO BE LITIGATED. IN ADDITION, THE PARTIES 
SHALL INCLUDE A STATEMENT OF WHETHER LIABILITY IS 
DISPUTED. 
1. Liability of L.N. Johnson for Egan's conduct. 
a. 
b. 
ISSUE: Whether L.N. Johnson conferred explicit authority on 
Egan as its agent. 
• Cabal/ero v. Wikse, 140 Idaho 329, 332, 92 P.3d 
1076, 1079 (2004). 
• Huyett v. Idaho State University, 140 Idaho 904, 
908,104 P.3d 946,950 (2004). 
ISSUE: Whether L.N. Johnson placed Egan in a position of 
apparent authority. 
! 
Caballero v. Wikse, 140 Idaho 329, 332, 92 P .3d 
1076, 1079 (2004). 
• Huyett v. Idaho State University, 140 Idaho 904, 
908, 104 P.3d 946{ 950 (2004). 




ISSUE: D. Kym Ferguson's liability for fraud alleged by 
Harris. 
• VFP BC{ 141 Idaho 326{ 334, 109 P.3d 714{ 722 
(2005). 
• Armed Forces Insurance Exchange v. Harrison, 70 
P.3d 35, 41 (Utah 2003). 
• Stephan v. Commemorative Services Corp., 16 Kan. 
App. 2d 389, 400, 823 P.2d 831, 840 (1991), rev. 
denied, (1992). 
• Nev-Tex Oil & Gas v. Precision Rolled Products, 105 
Nev. 685, 686, 782 P.2d 1311, 1312 (1989). 
• Lentz Plumbing Co. v. Fee, 235 Kan. 266, 270, 679 
P.2d 736, 742 (1984). 
• Kansas Commission on Civil Rights v. Service 
Envelope Co., 233 Kan. 20, _, 660 P.2d 549, 554 
(1983). 
ISSUE: Liability of Ferguson Farms and Michael Ferguson. 
.. Idaho Code § 53-3-301(1). 
.. Idaho Code § 53-3-305(a). 
• Idaho Code § 53-3-306(a). 
ISSUE: Ferguson liability for unjust enrichment. 
.. Barry v. Pacific West Construction; Inc., 140 Idaho 
827,833-35, 103 P.3d 440{ 446-48 (2004). 
3. Liability of David Egan. 
a. ISSUE: Personal liability for fraud. 
I 
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b. 
• VFP BC v. Dakota Co,! 141 Idaho 326, 334! 109 P.3d 
714, 722 (2005). 
• Lentz Plumbing Co. v. Fee! 235 Kan. 266, 270, 679 
P.2d 736, 742 (1984). 
• Nev-Tex Oil & Gas v. Precision Rolled Products! 105 
Nev. 685, 686, 782 P.2d 1311, 1312 (1989). 
ISSUE: Personal liability for unauthorized acting as agent. 
• Killinger v. Jest, 91 Idaho 571, 576, 428 P.2d 490, 
495 (1967). 
L. A LISTING OF ALL ANTICIPATED MOTIONS IN LIMINE AND ANY 
ORDERS WHICH WILL EXPEDITE THE TRIAL. 
At this time, Harris, Inc. does not anticipate any motions in limine or other 
orders that would expedite the trial. 
M. A STATEMENT AS TO WHETHER COUNSEL REQUIRES MORE THAN 
THIRTY (30) MINUTES FOR AN OPENING STATEMENT. 
Plaintiff Harris, Inc. will not require more than thirty (30) minutes for its opening 
statement. 
DATED this 11th day of November, 2008. 
NORMAN G. REECE, P.c. 
Norman G. Reece! Jr., of the Firm, Attorney 
for Plaintiff Harris, Inc. 
I 
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CERTIFiCATE OF SERVICE 
I hereby certify that on this 11th day of November, 2008, I served a true and 
correct copy of the foregoing PLAINTIFF HARRIS, INC.'S PRE-TRIAL MEMORANDUM, 
by depositing the same in the United States mail, at Pocatello, postage pre-paid, in an 
envelope addressed to: 
John M. Ohman 
Cox, Ohman & Brandstetter 
P.O. Box 51600 
Idaho Falls, ID 83405 
Hon. Darren B. Simpson 
Bingham County Courthouse 
501 North Maple #310 
Blackfoot, ID 83221-1700 
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I 
William H. Mulberry 
Attorney at Law 
P.O. Box 186 
Ririe, ID 83443 
David Egan 
13709 North 115 East 
Idaho Falls, ID 83401 
Norman G. Reece, Jr. 
Summary of Documentary Evidence Supporting 
Damages Sought by Harris, Inc. 
Description 
• Accounting Worksheet Jefferson Water Booster 
Project (Foxhollow) 
• Check Register of Harris 

























• Harris, Inc. check nos. 
608 ($10,000.00) 
18431 ($14{000.00) 
• 09/18/02 letter from Harris, Inc. 




Shows $11,263.67 overpayment 
to Foxhollow. 
Shows 543,080.66 in payments 
to Foxhollow{ L.N. Johnson, or 
David Egan. 
Show payments by Harris to 
Demian or David Egan, principals 
of Foxhollow. 
Show payments by Harris to 
Foxhollo\rv or Foxhollovv and Pro-
Rental. 
Show payments by Harris to L.N. 
Johnson. 
Show payments by Harris to Pro-
Rental. 
Attaches list of unpaid bills as 
basis for default. 
• 09/25/02 letter from Harris, Inc. to 
Dave Egan, L.N. Johnson Paving/ 
Foxhoiiow Construction 
• 02/14/03 letter from Harris, Inc. to 
Kym Ferguson 
• Harris, Inc. check for $10,348.75 to 
Ferguson 
• 08/21/02 letter from Derek Tingey 
to Harris, Inc. 
• 09/27/02 letter from Derek Tingey 
to Harris, Inc. 
• Damage Summary by Jefferson 
School District 
• Release Agreement, dated 03/08/04 
• Financial Report re Status of Foxhollow 
on Projects as of 09/19/02 
• Foxhollow Invoice No. 15, dated 07/25/02 
• Foxhollow Payment/Expenses 
Accounting Summary, dated 03/05/03 
• Harris, Inc. Job Cost Journal dated 
08/25/04 
• Harris, Inc. Job Cost Journal dated 
08/25/04 
• Job Cost Ledger - Financial Analysis, 
dated 12/31/03 
• Job Cost Ledger - Financial Analysis, 
dated 12/31/03 
• Job Income Report, dated 05/31/03 
• L.N. Johnson Payment/Expenses 
Accounting Summary 
/ 
Attaches list of unpaid bills and 
other basis for default. 
Shows accounting for liquidated 
dcmages imposed in Jefferson 
Project. 
Shows payment for settlement of 
all Ferguson claims against 
Harris. 
Sets forth summary of damages 
claimed by Joint School District 
No. 251. 
Sets forth revised summary of 
damages claimed by Joint School 
District No. 251. 
Sets forth summary of damages 
claimed by Joint School District 
No. 251. 
Shows settlement between 
Harris and Ferguson for Ferguson 
claim against Harris. 
Shows settlement offer made by 
Harris to Western States. 
Shows billing from Foxhollow to 
Harris on North Fremont School. 
Shows Harris overpaid Foxhollow 
$12,094.21. 
Shows costs submitted by 
Foxhollow. 
Shows costs submitted by L.N. 
Johnson. 
Printout by Harris, Inc. showing 
accounting on Jefferson Project. 
Printout by Harris, Inc. showing 
accounting on North Fremont 
Project. 
Shows billings and payments on 
Jefferson Project. 
Shows default amounts incurred 
by Foxhollow. 
• L.N. Johnson Progress Billings 




Prepared by L.N. Johnson and 
submitted to Harris (North 
Fremont Project). 
Shows paid and unpaid invoices 
from Pro Rentals on Jefferson or 
Fremont Projects. 
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JOHN M. OHMA,.l\l~ ESQ 
COX, OHIVfA. ~ & BRANDSTETTER, CHARTERED 
510 '''D'' STREET 
P.O. BOX 51600 
ID.iliO FALLS, ID 83405-1600 
(208) 522-8606 
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Idaho State Bar #1501 
ATTORNEYS FOR DEF'ENDANT, L.N. JOHNSON PAVING, L.L.C. 
T-112 P004!006 F-328 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRIS, INC., an Idaho corporation, 
Plaintiff, 
Vs. 
FOXHOLLOW CONSTRUCTION & 
TRUCKING, lNC., an Idaho corporation, 
L.N. JOHNSON PAVING, LLC., a limited 
liability company, DAVID EGAN, an 
individual, FERGUSON FARMS, a 
partnership d/b/a FERGUSON TRUCKJNG, 
D. KYM FERGUSON, an individual, 
MICHAEL FERGUSON, an individual, and 
DOES I-X, individuals or entities whose true 
identities are currently unknown, 
Defendants. 
Case No. CV-05-642 
L. N. JOHNSON PAVING, LLC'S 
MOTIONS IN LIl\fINE 
L. N. JOHNSON PAVING, LLC'S MOTIONS IN LIlVUNE~ 1 
S:\.M:IC:K\ClicntslJohnsonwaynt,harrlsconstrUctionlMotion in limine - trlaLwpd 
11-24-' 08 14: 29 FBGr'1-Cox Erandstete 208-522-8613 
DAVID EGAN and FERGUSON FARMS 
dtb/a FERGUSON TRUC{(YNG, D. KY:'Vi 
FERGUSON, and MICHAEL FERGUSON, 
Counterclaimants, 
vs. 
HARRIS, lNC., an Idaho corporation, 
Counterdefendant. 
T-112 P005/006 F-328 
COMES NOW Defendant L.N. JOHNSON, LLC, by and through its attomey of record, 
John M. Ohman, Esq., and moves the court for orders in limine to disallow the plaintiff from 
using the following at trial: 
1. DEPOSITION OF DAVIn EGAN in lieu oflive testimony. David Egan is 
available and should be required to testifY. 
2. ANY SUMMARY EXHIBITS created by plaintiff as plaintiffhas failed to 
provide copies of supporting documents in compliance with IRCP 33 ( c) or allow 
defendant L. N. Johnson Paving, LLC's representative an opportunity to view the 
supporting documents, stating "the documents were not available": 
3. ANY EXHIBITS NOT PRODUCED by November 18,2008, as ordered by the 
Court's Scheduling Order, to the Comi on or about November 18,2008. 
This Motion is made for the reason that if any of (a) the deposition of David Egan 
(b) plaintiff's summaries; and/or (c) documents not produced to defendilllts would be prejudicial 
--------------------------- ---- -- --- -- -- -- - - - ,- ---- -- - - . 
m-lJeremianr-L-:-N-:-Johnson,· PaVing, LLC. 
Dated this 24th day of November, 2008. 
L. N. JOHNSON PAVING, LLC'S MOTIONS IN LIIVIINE- 2 
S:\MICK\Clients\]ohnsonwayne.hanisconstruction\Motion in limine - trial.\vpd 
/ 
11-24-' 08 14: 30 FFU1-Co Br2udstete 203-522-8618 T-112 P006/006 F-328 
I hereby certifY that I am a duly licensed attorney in the State of Idaho, resident of and 
with my office in Idaho Falls, Idaho; that on the 241h day of November, 2008, I caused a true and 
COrrect copy of the foregoing to be served upon the following persons at the addresses below 
their names either by depositing said document in the United States mail with the correct postage 
thereon or by hand delivering or by transmitting by facsimile as set forth below. 
Jefferson County 
Court Clerk 
210 Courthouse Way, Ste. 120 
Rigby, ID 83442 
Honorable Darren B. Simpson 
Bingham County 
501 N. Maple #310 
Blackfoot, ID 83221 
Norman G. Reece, Jr., Esq. 
445 West Chubbuck Road, Suite D 
Chubbuck, ID 83202 
\Villiam H. Mulbeny, Esq. 
P.O.Box186 
Ririe, Idaho 83443 
ML David Egan 
13709 N. 115 E. 
Idaho FaUs, ID 8340 I 
[ ) By pre-paid post 
[ ] By hand delivelY 
[ X] By facsimile transmission 
745-6636 
[ ] By pre-paid post 
[ ] By hand delivery 
( X) By facsimile transmission 
785-8057 
[ ] By pre-paid post 
[ ) By hand delivery 
[ X] By facsimile transmission 
233-4895 
[ ] By pre-paid post 
[ J By hand delivery 
(X] By facsimile transmission 
538-5561 
[ X J By pre-paid post 
[ J By hand delivery 
-' _._---------- ----- -- - ---------~-.... -<~.~-:~ .~--------------.--.. 
/JOHN M. OHMAN 
/ . 
,/ Attomey for LN. Jolmson Pavmg, LLC 
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Seventh judicial District Court - Jefferson County 
Minutes Report 
Case: CV-2005-0000642 




Hearing type: Court Tria! Minutes date: 12/02/2008 
Assigned judge: Darren B. Simpson Start time: 08:58 AM 
Court reporter: Sandra Beebe End time: 08:58 AM 
Minutes clerk: Nancy Andersen Audio tape number: 
Parties: Norman Reece for Harris, Inc. 
John Ohman for defendant LN Johnson 
Bill Mullberry for defendant Ferguson 
David Egan - pro se 
Tape Counter: 905 The Court speaks with counsel about settlement Parties felt that any hopes for 
settlement were exhusted. 
Tape Counter: 908 court begins 
Tape Counter: 911 MOTION IN LIMINE from Ohman is resolved. There was no objection as Mr. Egan was 
present Mr. Ohman may object to certain summary exhibits. 
Tape Counter: 913 Mr. Ohman stated that they were awaiting summary judgment d 'cision. The Court stated 
that there was no decision on summary judgment 
Tape Counter: 915 All counsel agreed to go forward with trial. 
Tape Counter: 917 
Tape Counter: 919 
Tape Counter: 923 
Tape Counter 931 
Tape Counter 936 
Tape Counter 957 
Tape Counter: 1001 
Tape Counter: 1004 
Tape Counter: 1006 
Tape Counter: 1014 
Tape Counter: 1016 
Tape Counter 1019 
Tape Counter 1026 
Tape Counter 1045 
Tape Counter: 1051 
Muliberrj wished to stipulate what issues were to be tried. Court 1, 3 5 have been 
eliminated. Only fraud issue and unjust enrichment. Counts 2 and 4 only. 
there was no objection to witnesses being present 
MR Reece calls Scott Davis Harris, owner of Harris, Inc. as witness, Harris was sworn in 
and examined by Mr. Reece 
had the witness look at exhibit 69, exhibt was offered ohman objected to admission, 
sustained. Mullberry had no objection, Egan had no objection. 
had the witness look at exhibit 21, exhibit was offered ohman objected, exhibit was 
offered, muliberrry had no objection, egan had no objection. Exhibit 21 was admitted 
had the witness look at exhibit 71, exhibit was offered, ohman objected, sustained, no 
other objection. exhibit was admitted 
witness reviewed exhibit 68, exhibit was offered, no objection, exhibit 68 was admitted 
exhibit 50 was offered, no objection, exhibit 50 was admitted 
general conditions of the contract were discussed with the witness 
reviewed previously admitted exhibit 21 
exhibit 18 was reviewed, offered, no objection, admitted 
exhibit 19 was reviewed, offered, no objection, admitted 
exhibit 56 was reviewed, offered, no objection, admitted 
exhibit 57 was reviewed, offered, no objection, admitted 
exhibit 71, previously admitted was reviewed 
Date: 4/21/2009 
Time: 1004 AM 
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Seventh Judicial District Court - Jefferson County 
Minutes Report 
Case: CV-2005-0000642 
Harris, Inc. vs. Foxhollow Construction .Trucking, Inc., etal. 
Aliitems 
exhibit 16, reviewed, offered, admitted 
User NANCY 
exhibit 23, reviewed, offered, Ohman objected, Mulberry objected, re-offered, admitted 
exhibit 55, reviewed, offered, Ohman objected, Mulberry objected, 
Mr. Reece submitted revised exhibit 55-A (without hand writing), Ohman objected, 
Mulberry objected, re-offered, Ohman objected, sustained. Ext/lbit was not admitted 
Exhibit 55-A was reviewed, offered, Ohman objected, Mulberry objected, sustained, not 
admitted 
Exhibit 52 was reviewed, Ohman objected as it was not provided to him 
Exhibit 68 and 23 previously admitted were reviewed 
Exhibit 53 was reviewed, offered, Mulberry objected, Ohman objected, sustained, Egan 
objected, (Egan objection overruled), re-offered, Ohman renewed objection, Mulberry 
adopts same objection, Mr. Reece re-directs, Ohman objects. 
Recess 
reconveined 
discussion between court and counsel regarding admission of exhibits 
objection to exhibit 53 is overruled. Ohman still objects, Mulberry still objects. 
Mr. Reece addressed the Court 
Mr. Ohman addressed the Court and asked to submit responses to request for production 
into the record for judicial review. 
Mulberry still objects, Mr. Reece addresses the Court and states that on August 30, 2006, 
he gave each attorney responses 
Objection was overruled and exhibit 53 was admitted 
Exhibit 52 which was previously not admitted was reviewed again., offered, Ohman 
objected, Mulberry no objection, Egan, no objection, objection was overruled, exhibit was 
admitted 
witness was provided a pencil and paper so he could add up costs which was added up to 
$507,514.03. over-run was $39,667.87 
Mr. Reece presented to the court a memorandum decision from CV-03-314 for the Court 
to take judicial notice. No objection. The Court will take judicia! notice. 
Exhibit 22 was reviewed, offered, no objection, admitted 
Exhibit 25 was reviewed, offered, objection by Mulberry, objection was withdrawn, 
admitted (this exhibit will be re-stamped as 25A, admitted only letter from Mark Fuller, 
Esq. dated 12/18/2008 
Exhibit 39 was reviewed, offered, admitted 
recess 
reconvened and Reece continues to exam witness 
exhibit 29 was reviewed by counsel and witness. was not offered. 
Mr. Ohman cross examines the witness 
Mr. Reece objects, overuled. Witness was provided his exhibit 25 
and exhibit will be restamped 258 and 25C were admited. 
Date 4/21/2009 
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Seventh judicial District Court - Jefferson County 
Minutes Report 
Case: CV-2005-0000642 
Harris, Inc. vs. Foxhollow Construction _Trucking, Inc., eta!. 
All Items 
Defendant LN Johnson's exhibit F was reviewed, offered, admitted 
Reece objects, sustained 
Mr. Mulberry cross examines witness 
Exhibit AM reviewed, offered, Reece objected, sustained, re-offered, 
Exhibit ZZ reviewed, offered, admitted 
Reece objects, overruled 
User NANCY 
Exhibit FFFFwas reviewed, also admitted as plaintiffs exhibit 50 already admitted 
Reece objects, overruled 
Reece objects, sustained 
Reece objects, sustained 
Exhibit AM offered again, front page only, no objection, admitted as AA,p.,-J 
Mr. Reece re-directs 
exhibit 25 (page 3) offered as 25D, September 18 (2 page letter), no objection, admitted 
as 250 
letter reviewed in exhibit 25 (letter september 25, with 7 numbered paragraphs, offered as 
25E, no objection, admited as 25E. 
letter reviewed in exhibit 25 (letter september 25, with 6 numbered paragraphs, offered as 
25F, no objection, admited as 25F. 
Ohman objects, sustained 
witness excused 
Court in recess 
December 3, 2008 
Court reconvenes, all parties are present 
Mr. Reece calls Mr. Wayne Neil Johnson as second witness. Witness was sworn and 
took the stand. Mr. Reece examines. Mr. Johnson is the owner of LN Johnson Paving 
Mr. Ohman objects, overruled 
Mr. Reece moves to post Mr. Johnson's deposition of 7/29/2008 
Deposition published at 9:08 a.m. 12/6/2008 
Reviewed previously admitted exhibit 21 
Exhibit 69 reviewed 
exhibit 57 previously admitted was reviewed 
reviewed exhibit 56 previoulsy admitted 
reviewed 250 previously admitted 
reviewed 25E previously admitted 
reviewed 25F previously admitted 
Mr. Ohman cross-examines 
also reserves questions for later 
Mr. Mulberry cross-examines 
Date: 4/21/2009 
Time: 1004 AM 
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Seventh JUdicial District Court - Jefferson County 
Minutes Report 
Case: CV-2005-0000642 
Harris, Inc. vs. Foxhollow Construction _Trucking, Inc., eta!. 
All Items 
Reece re-directs 
Exhitibit 18 previously admitted was reviewed 
Exhitibit 19 previously admitted was reviewed 
Exhitibit 23 previously admitted was reviewed 
Exhitibit 16 previously admitted was reviewed 
Nothing more from Mr. Reece 
Mr. Ohman cross examines 
Reece objects, sustained 
Reece objects, overruled 
Reece objects, sustained 
Reviewed exhibit 18 previously admitted 
Nothing further from Mr. Ohman 
Mr. Reece redirects 
User: NANCY 
Mr Reece calls as 3rd Witness Darold Kyn Ferguson, was sworn and took the stand, 
Ferguson is a defendant in action. 
Exhitibit 39 previously admitted was reviewed 
Exhibit 32 reviewed 
Reece offers deposition of D. Kym Ferguson to be published, no objection. Deposition 
published at 10:09 a.m. 12/3/2008 by plaintiff. 
Mr. Reece reviews parts of deposition with the witness 
Mulberry objects, overruled 
Ohman objects, sustained 
recess 
Court reconvenes - witness, Ferguson, still under oath, Mr. Reece continues to examine 
Exhibit 32 offered, no objection, was admitted 
nothing further from Mr. Reece 
Mulberry cross-exams 
Reece objects - overruled 
Nothing further from Mr. Mulberry 
Mr. Ohman cross-exams 
nothing further from Ohman 
Reece re-directs 
Reece has nothing further 
Mulberry cross exams 
Mulberry has nothing further 
Reece re-directs 
Date 4/21/2009 
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Seventh Judicial District Court - Jefferson County 
Minutes Report 
Case: CV-2005-0000642 
Harris, Inc. vs. Foxhollow Construction Jrucking, Inc., eta/. 
All Items 
Reece has nother further 
Mr. Egan had no questions 
User NANCY 
Mr. Reece called Mr. David Merlin Egan as 4th witnes, was sworn and took the stand, 
(defendant in action) 
Mr. Reece examines Mr. Egan 
Ohman objects, sustained, answer stricken 
Ohman objects, sustained 
Ohman objects, sustained 
Reece asked to have the Deposition of David Egan published - no objections 
Deposition of David Egan published at 11: 17 am on 12/3/2008 by plaintiff 
Reece reviews deposition with witness 
Ohman objects - sustained 
Ohman objects - sustained 
Ohman objects - overruled 
Ohman objects - sustained 
Ohman objects - sustained 
Exhibit 71, previously admitted was reviewed 
Ohman objects - overruled 
Ohman objects - sustained 
Reece has nothing further 
Ohman cross-exams 
Reece objects - sustained 
Reece objects - overruled 
Reece objects - sustained 
Ohman reviews Egan Deposition with defendant 
Reece objects - sustained 
Reece objects - sustained 
Ohman has nothing further at this time 
Mulberry cross exams 
Reece objects -overruled 
Reece objects -overruled 
Mulberry has nothing further 
Mr. Egan had nothing to add 
Reece re-directs 
Exhibit 18 previously admitted was reviewed 
Egan deposition transcript was reviewed 
Reece had nothing further - witness stepped down 
Date: 4/21/2009 
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Seventh Judicial District Court - Jefferson County 
Minutes Report 
Case: CV-2005-0000642 
Harris, Inc. vs. Foxhollow Construction Jrucking, inc, etaL 
All Items 
Recess 
reconvened - all parties present 
User: NANCY 
Reece calls Mr. Tony Robles as 4th witness, the witness was sworn in and took the stand. 
Mr. Reece examines witness. (Mr. Robles has been an employee or has worked with 
plaintiff Mr. Harris) 
Mulberry objected - overruled 
Mulberry objected - sustained 
Mulberry objected - sustained 
Mulberry objected - was allowed to question witness, objection was overruled. 
Mr. Reece continues with questioning 
Mulberry objected - sustained 
Ohman objects - sustained 
Ohman cross exams 
Reece objects - overruled 
Nothing further from Mr. Ohman 
Mr. Mulberry cross-exams 
Exhibit KKK was reviewed 
2:10 offered, Ohman had no objection, Reece objected, not re-offered 
Exhibit LLL was reviewed not offered 
Reece objects - sustained 
Exhibit MMM was reviewed - not offered 
Mulberry had nothing further 
Reece re-directs 
Reece has nothing further. 
Witness steps down. 
Reece rests case with reservation for rebuttle witness. 
Mr. Ohman moves for verdict on grounds that plaintiff did not find sufficient proof. 
Reece responds, believes evidece is sufficient to go forth 
Court will take motion under advisement 
Mulberry moves for verdict 
Reece responds. 
Discussion with Court. 
Mulberry responds 
Mr. Ohman calls his first witness, Wayne Neil Johnson, still under oath 
Exhibit A was reviewed, offered, no objection, admitted 
Reece objected - sustained 
Reece objects - overruled 
Exhibit C & 0 were reviewed 
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Seventh Judicial District Court - Jefferson County 
Minutes Report 
Case: CV-2005-0000642 
Harris, Inc. VS. Foxhollow Construction _Trucking, Inc, etal. 
All Items 
Exhibit C was offered, no objection, admitted 
Exhibit D was offered, no objection, admitted 
Exhibit E was reviewed, offered, no objection, admitted 
Exhibit 23, previously admitted, was reviewed 
Reece objected - sustained 
Reece objected - sustained 
Reece objected - overruled 
Reece objected - sustained 
Reece objected -allowed to his opinion. Ohman withdrew the question 
Ohman has nothing further 
Mulberry cross exams 
Mulberry has nothing further 
Reece cross-exams 
Reece has nothing further 
Court addresses the witness 
Ohman redirects 




Mr. Ohman calls his 2nd witness, Shannon K. Johnson. Witness is sworn in and takes 
the stand 
Exhibit C, previously admitted, is reviewed 
Exhibit 23, previously admitted, is reviewed 
Ohman has nothing further. 
Mr. Mulberry had no questions 
Mr. Egan had no questions 
Reece re-cross exams 
Reece has nothing further 
Ohman redirects 
Ohman has nothing further. 
Mulberry has no questions 
Egan has not questions 
Reece re-cross exams 
Witness steps down 
Mr. Ohman calls Mr. Robert Dick Smith as his 3rd witness, was sworn in and took the 
stand 
nothing further from Mr. Ohman 
Nothing from Mulberry 
Reece cross-exams 
Date: 4/21/2009 
Time 10:04 AM 
Page 8 of 13 
Tape Counter 351 
Tape Counter: 356 
Tape Counter: 400 
Tape Counter: 402 
Tape Counter: 403 
Tape Counter 404 
Tape Counter: 408 
Tape Counter: 415 
Tape Counter: 415 
Tape Counter: 418 
Tape Counter: 420 
Tape Counter: 420 
Tape Counter: 422 
Tape Counter: 423 
Tape Counter: 424 
Tape Counter 428 
Tape Counter 432 
Tape Counter: 432 
Tape Counter 438 
Tape Counter 440 
Tape Counter 443 
Tape Counter 904 
Tape Counter 907 
Tape Counter 911 
Tape Counter: 914 
Tape Counter: 914 
Tape Counter: 917 
Tape Counter: 918 
Seventh Judicial District Court - Jefferson County 
Minutes Report 
Case: CV-2005-0000642 
Harris, Inc. vs. Foxhollow Construction _Trucking, Inc, eta!. 
All Items 
Reece has nothing further 
Witness steps down 
Ohman asks for 2 minute recess in place 
Mr. Ohman rests case, will reserve a witness as rebuttle witness 
Mr. Mulberry presents his case, makes statement to the Court 
User: NANCY 
Mulberry calls his first witness, Darold Kym Ferguson, still under oath, takes the stand 
Reece objects - sustained 
Reece objects - sustained 
Reece objects - sustained 
Reece objects - overruled 
Reece objects - sustained 
Exhibit KKK was reviewed, offered, no objection, admitted 
Exhibit LLL was reviewed, offered, no objection, admitted 
Exhibit MMM was reviewed, offered, no objection, admitted 
MMM exhibit is reviewed regarding written comments by Tony Robles 
LLL exhibit is reviewed regarding written comments by Tony Robles 
KKK exhibit is reviewed regarding written comments by Tony Robles 
QQQ exhibit is reviewed, Reece objects, sustained, re-offered, Reece objects overruled, 
Admitted with objection being noted 
Exhibit C, previously admitted, was reviewed 
Reece objects - sustained 
Exhibit D, previously admitted, was reviewed 
Reece objects, sustained, the comment "turn them into Foxhollow" will stand, the rest is 
stricken. 
Exhibits GG and HH exhibits were reivewed, offered, no ojbection, admitted 
NN exhibit was reviewed, offered, Reece objects, sustained, reoffered, Reece still ojects, 
sustained, reoffered, Reece asked to be allovved to question, was allowed to question, 
reoffered, Reece re-newed objection, over ruled, admitted with the exception of the 1st 
page 
12/4/2008 
Court reconvenes - all parties present 
The Court DENIED Ohman and Mulberry motions from yesterday for direct verdict 
Mr. Mulberry called Mr. D. Kym Ferguson who was sworn and took the stand. Mulberry 
examined the witness 
Reece objects - answer was allowed 
Mulberry had nothing further 
Reece cross-exams 
Exhibit 32, previously admitted, was reviewed 
Exhibit 21, previously admitted, was reviewed 
Date: 4/21/2009 
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Seventh judicial District Court - Jefferson County 
Minutes Report 
Case: CV-2005-0000642 
Harris, Inc. vs. Foxhollow Construction _Trucking, Inc, etal. 
Ail Items 
User NANCY 
Exhibits, KKK, LLL, MMM, previously admitted, were (witness believes Tony Robles 
comments are false) 
Reece moved to strike answer, sustained 
Mr. Reece asks to be ailowed to be reviewed by counsel and witness. The Court states 
that this is to be marked as plaintiffs exhibit 81. Offered. Mr. Ohman objects as the same 
letter is already an exhibit Reece will hold the exhibit for rebuttle. 
Exhibit NNN is reviewed 
Reece has nothing further 
Ohman has no questions 
Egan has no questions 
Mulberry redirects 
Exhibit 29 is reviewed 
Nothing further from Mulberry, witness steps down 
Mulberry calls David Egan as his 2nd witness, who is sworn and takes the stand. 
Mulberry examines witness 
Exhibit LLL is reviewed (previously admitted) 
Exhbit PPP is reviewed, offered, on objection, admitted 
Exhibit LLL, previously admitted, is reviewed (witness believes Tony Rob!es comments 
are false) 
Exhibit MMM, previously admitted, is reviewed (witness believes Tony Robles comments 
are false) 
Exhibit KKK, previously admitted, is reviewed (witness believes Tony Robles comments 
are false) 
Reece askes for comments of witness to be striken - comments striken 
Reece askes for comments of witness to be striken - comments striken 
Reece objects - leading, overruled 
Reece objects - sustained 
Reece objects to any testimony regarding soil 
Mulberry comments 
Reece comments 
The Court comments 
Mulberry comments 
The Court comments that this line of questioning is not relevant to fraud claim 
Mulberry comments 
Court comments 
Mulberry proceeds with questioning 
Reece objects, leading, sustained 
Mulberry has nothing further 
Reece re-cross exams 
Ohman objects - improper re-direct 
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Case CV-2005-0000642 
Harris, Inc. vs. Foxhollow Construction Jrucking, Inc, eta/. 
All Items 




Mulberry calls Max Melvin Voss as his 3rd witness, who was sworn and took the stand. 
Mr. Mulberry proceeds with questioning 
Objection by Reece, overruled 
Reece moves to strike witness comments, comments were stricken 
Reece objects, sustained 
Exhibit KKK is reviewed (previously admitted) (witness believes Tony Robles comments 
are false) 
Exhibit LLL is reviewed (previously admitted) (witness believes Tony Robles comments 
are false) 
Exhibit MMM is reviewed (previously admitted) (witness believes Tony Robles comments 
are false) 
Exhibit 000 is reviewed, offered, no objection, admitted 
Exhibit \fIN is reviewed, 
Exhibit WWW is reviewed, 
Exhibit XXX is reviewed, 
Exhibit YYY is reviewed 
Exhibit ZZZ is reviewed 
Exhibit AAAA is reviewed 
Exhibit BBBB is reviewed 
Exhibit CCCC is reviewed 
Exhibits \fIN, WWW, XXX, YYY, ZZZ, AAAA, BBBB, CCCC are offered 
Reece objects, sustained. 
Mulberry continues questioning regarding the exhibits 
Exhibits WV, WWW, XXX, YYY, ZZZ, AAAA, BBBB, CCCC are re-offered 
Mr. Reece questions in lieu of an objection, 
Reece objects as to relevancy - sustained 
Mulberry continues questioning 
Mulberry re-offers 
Reece objects 
Exhibits XXX, ZZZ, AAAA, BBBB and eccc were admitted 
Mulberry re-offeres VVV, WWW 
Reece still objects 
Court notes objection, admits Exhibits VW and WWW 
Denied YYY 
Mulberry continues questioning 
Mulberry has nothing further 
Date: 4/21/2009 
Time: 1004 AM 
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Seventh Judicial District Court - Jefferson County 
Minutes Report 
Case: CV-2005-0000642 
Harris, Inc. vs. Foxhollow Construction Jrucking, Inc, etal. 
All Items 
Reece cross-exams 
Witness reviews D. Kym Ferguson transcript (exhibit 6, 2nd page) 
Mulberry objected - sustained 
nothing futher from Reece 
Mr. Egan cross-exams 
Nothing futher from Mr. Egan, Ohman nor Mulberry 
User: NANCY 
Mr. Mulberry calls Mr. Michael Vaughn Ferguson as his 4th witness, who was sworn in 
and took the stand. Mr. Mulberry examines witness 
Exhibit KK was reviewed, offered, no objection, admitted 
Exhibit LL was reviewed, offered, no objection, admitted 
Nothing further from Mulberry 
No cross exam 
recess 
reconvenes - ali parties present 
Mr. Mulberry calls Ms. Bessie M. Bradshaw as his 4th witness. Mr. Mulberry proceeds 
with questioning. 
Reece moves to strike non-responsive answer, overruled 
Exhibit II was reviewed, offered, no objection, admitted 
Exhibit JJ was reviewed, offered, no objection, admitted 
Nothing further from Mulberry 
There was no cross exam 
Witness was excused 
Mr. Mulberry Rests his case 
Mr. Reece moves for Direct Verdict of Ferguson Counterclaim 
Motion granted as to Direct Verdict of Ferguson Counterclaim 
Mr. Egan rests his case. 
Reece so moves for dismissal of Egan Counterclaim 
Egan has no objection 
Motion is granted 
Mr. Reece called Mr. Tony Robles as rebuttal witness, who was sworn and took the stand 
Mr. Reece proceeds with questioning 
Exhibit KKK is reviewed 
Ohman objects - sustained 
Mulberry objects, sustained, witness comments are striken 
Exhibit LLL reviewed (previously entered) 
Exhibit MMM reviewed (previously entered) 
Ohman objects - hearsay, overruled 
Date: 4/21/2009 
Time: 1004AM 
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Seventh Judicial District Court - Jefferson County 
Minutes Report 
Case: CV-2005-0000642 
Harris, Inc. vs. Foxhollow Construction _Trucking, Inc, eta!. 
All Items 
Nothing further from Mr. Reece 
Mulberry cross-exams 
Egan cross-exams 
Reece objects - sustained 
Egan has nothing further 
User NANCY 
Reece calls Wayne Johnson as 2nd rebuttal witness who was sworn and took the stand 
Ohman objects - sustained 
Ohman objects - sustained 
Ohman objects - overruled 
Ohman objects - sustained 
Ohman objects - overruled 
Reviewed depostion transcript of Wayne Johnson 
Reece has nothing further 
No cross-exam 
Reece called David Egan as 3rd rebuttal witness. Witness was still under oath. 
Reece proceeds with sentencing 
Ohman objects - sustained 
Reece reviews Egan desposition with the witness 
Ohman objects - overruled 
Reece has nothing further 
Ohman cross exams 
nothing further 
Witness steps down 
Mr. Reece calls Scott Harris as 3rd Rebuttal witness 
Ohman objects, question withdrawn, answer stricken 
Ohman objects, question re-phrased 
Ohman objects - sustained, question re-phrased 
Ohman objects - sustained 
Reece has nothing further 
Egan sur-rebuttal 
Reece objects - sustained 
Egan has nothing further 
Reece redirects 
Echibit 16, previously admitted, is reviewed 
Reece has nothing further 
Ohman, Mulberry have no sur-rebuttal 
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Seventh Judicial District Court - Jefferson County 
Minutes Report 
Case: CV-2005-0000642 
Harris, Inc. vs. Foxholiow Construction _Trucking, Inc, etal. 
Ali Items 
Court with take motions under advisement 
Closing arguments to be submitted by written post trial briefs 
User NANCY 
Ohman prefers closing statement, Mulberry prefers closing statement, Reece prefers post 
trial brief, Ohman suggests findings of fact conclusions of law, Reece agrees, Mulberry 
agrees, 
to be submitted in 20 days. Due on December 24, 2008. The Court will notify the parties 
if additional briefing is necessary. 
David Egarl 
13 09 N. lIS E. 
Idaho Falls 10 83401 
(208) 206-4142 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO IN AND FOR 
THE COUNTY OF JEFFERSON 
HARRIS, INC., 
an Idaho Corporation, 
PIa iff, 
Vs. 
FOXHOLLOW CONSTRUCTION, & 
TRUCKING, INC., et aI, 
Defendant. 
CASE NO. CV 05-642 
FINDINGS OF FACT 
The above entitled matter came on for hearing before 
the Co~rt on December 2, 3, & 4, 2008, David Egan ared 
an attorney. 
DAVID EG.P-J'J submits the foIl Findings of Fact in 
this case. 
1. David Egan WaS paid Harris Inc. on the Fremon~ 
County job. 
2. David Egan answered to Robles on the Fre~ont 
COUTIL'I job. 
d his instructions from Robles 
the Fremont Coant job. 
4. Scott Harris did not ask me if all of the bills were 
c 
'-'. neve~ told Scott Harris tha~ all of the bi~~s Ye 
6. It was Melvin Voss job to log the eaa on the 
County job and to collect , , -. 1 - . -CDe Dl..L.llngs for 
equ ~ental and turn them o Tony Robles so Scott 
Harris could pay them. 
7. 7\ 1 l .r'.:..--L...L bills from equipment suppliers were turned in to 
Me Voss and he turned them into Tony Robles every 
mom:h. 
Da~ed this 2- day of December, 2008. 
-'----
CERTIFICATE OF SERVICE 
The u~dersi does hereby cert~fy Lhat a true and 
correct of my Findings 
tl'i1:' i J named persons on ~ f Z-
In2iling to: 
Clerk of the District Court 
Jefferscn County CourLhouse 
210 Courthouse Way Ste 120 
Ri 10 83442 
Honorab e Darren B. S son 
# 310 
B Courthouse 
Blackfoot ID 83221 
Norman G. Reece, Jr. 
Norman G. Reece, P.C. 
of Fact 
day of 
445 West Chubbuck Road, Suite D 
Chubbuck ID 83202 
John M. Ohman, Esq. 
Cox, Ohman & Brandstetter, Chartered 
510 "D" Street 
P.O. Box 51600 
Idaho Falls ID 83405-1600 
Wm E. Mulberry 
P.O.B. 186 
Ririe, Idaho 83443 
2008 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRlS, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
FOXHOLLOW CONSTRUCTION & 
TRUCKING, INC., an Idaho corporation; 
L.N. JOHNSON PAVING, L.L.C., a 
limited liability company; DA VID EGAN, 
an individual; FERGUSON FARMS, a 
partnership, d/b/a FERGUSON 
TRUCKING; D. KYM FERGUSON, an 
individual; MICHALE FERGUSON, an 






















DA VID EGAN and FERGUSON FARMS ) 
d/b/a FERGUSON TRUCKING, D. KYM ) 
FERGUSON, and MICHAEL FERGUSON,) 
Counterclaimants, 
vs. 










CASE NO. CV 2005-642 
ORDER GRANTING 
PLAINTIFF HARRIS, INC.'S 
MOTION FOR SUMMARY 
JUDGMENT AS TO 
COIJNTERCLAIM BY 
FERGUSON DEFENDANTS 
BEFORE THIS COURT is the Motion of Plaintiff Harris, Inc., an Idaho 
corporation (hereinafter "Harris") as to the counterclaim filed by Defendants Ferguson 
ORDER GRANTIT>G PLAINTIFF IHRRIS, INC.'S l\lOTION FOR SUM1>1ARY JUDGMENT AS TO COUNTERCLAIM BY FERGUSON 
DEFENDANTS 1 
\\ 
Farms doing business as Ferguson Trucking, D. Kym Ferguson and Michael Ferguson 
(hereinafter collectively referred to as "F erguson").l Although Ferguson objected to 
Harris's Motion as uill1ecessary, it also proposed to dismiss Ferguson's counterclaim.2 
At the Bench trial held in this case on December 2-4, 2008, Defendant D. Kym 
Ferguson testified that a release he signed with Harris covered any liabilities Ferguson 
might asseI1 against Harris with regard to Ferguson's work on the Fremont Project. 
Ferguson did not otherwise object to Harris's Motion or adduce evidence at trial in favor 
of its counterclaim. 
Thus, the pleadings, depositions, and admissions on file, together with the 
affidavits show there is no genuine issue as to any material fact and Harris is entitled to 
judgment as a matter oflaw with regard to Ferguson's counterclaim.} 
This Court finds summary judgment appropriate and grants Harris's Motion. 
Ferguson shall take nothing by its counterclaim against Harris. 
IT IS SO ORDERED. 
DATED this rLf~ay ofDecember~08. 
\~ (7 
1 O\fWvl.. S~ltr/[1~ 
D\ARREr B. SIMPSON ) I 
District Judge I 
1 HalTis, Inc.' s Motion for Summary Judgment on Counterclaim of Ferguson Farms d/b/a Ferguson 
Trucking, D. Kym Ferguson and Michael Ferguson and Notice of Hearing, Harris, Inc. v. Foxhollow 
Construction & Trucking, Inc., Jefferson County case no. CV 2005-642 (filed August 8, 2008) (hereinafter 
"Harris's Motion"). 
2 Affidavit ofWm. H. Mulbeny in Response to Plaintiffs Motion for Summary Judgment on Fergusons' 
Counterclaim, Harris, Inc. v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 
2005-642 (filed August 20,2008). 
ORDER GR4.NTING PLAINTIFF HARRIS, Il"C.'S MOTIOl" FOR SrMlIiARY JUDGMENT AS TO COUl"TERCLAIM BY FERGl'SO),; 
DEFE),;DAKTS 2 
( I 
CERTIFICATE OF SERVICE 
I HERFBY CERTIFY that a full, true and correct copy of the foregoing Order 
Granting Plaintiff Harris, Inc.'s Motion for Summary Judgment as to Counterclaim by 
Ferguson Defendants was transmitted by firstclass mail with prepaid postage andlor hand 
delivered and/or sent by facsimile this day of December 2008, to: 
Norman G. Reece, Esq. 
NOR-i\1AN G. REECE, P.e. 
445 W. Chubbock Road, Suite D 
Chubbock, ID 83202 
Etl u.s. Mail 
John M. Ollman, Esq. 
COX, OHl'viA.N & tsJ u.s. Mail 
BRANDSTETTER, CHARTERED 
510 "D" Street 
P.O. Box 51600 
Idaho Falls, ID 83405-1600 
William H. Mulberry, Esq. 
320 W. Ririe Highway 
P.O. Box 186 
Ririe, ID 83443 
Mr. David Egan 
13709 N. 115 E. 
Idaho Falls, ID 83401 
~USM'l W ... aJ 
[L1 u.s. Mail 
o Coul1house Box o Facsimile 
o Coul1house Box o Facsimile 
o Cour'JJouse Box o Facsimile 
o Courthouse Box o Facsimile 
CHRISTINE BOULTER, Clerk ofthe Court 
By:_~-=-~---,,=-=---,-_____ _ 
3 See: Idaho Rule of Civil Procedure 56(c); G & M Farms v. Funk Irrigation Co, 119 Idaho 514, 516-517, 
808 P.2d 851, 853-854 (1991); Burgess v. Salmon River Canal Co. Ltd., 119 Idaho 299, 307, 805 P.2d 
1223, 1231 (1991). 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRlS, INC., an Idaho corporation, 
Plaintiffs, 
vs. 








TRUCKING, INC., an Idaho corporation; ) 
L.N. JOHNSON PAVING, L.L.c., a ) 
limited liability company; DA VID EGAN, 
an individual; FERGUSON FARMS, a 
partnership, d/b/a FERGUSON 
TRUCKING; D. KYM FERGUSON, an 
individual; MICHALE FERGUSON, an 
individual; and DOES I-X, individuals or 














DAVID EGAN and FERGUSON FARMS ) 
d/b/a FERGUSON TRUCKING, D. KYM ) 
FERGUSON, and MICHAEL FERGUSON, ) 
Counterclaimants, 
vs. 










CASE NO. CV 2005-642 
ORDER GRANTING IN PART 
AND DENYING IN PART THE 
MOTION FOR SUMMARY 
JUDGMENT OF DEFENDANTS 
D. KYM FERGUSON, MICHAEL 
FERGUSON, AND FERGUSON 
FARMS DIB/ AI FERGUSON 
TRUCKING 
ORDER GRANTING IN PART A,\D DENYIl"G IN PART THE MOTION FOR SUMMARY JUDGMENT OF DEFENDANTS D. KYM FERGUSON", 
MICRAEL FERGUSOI\',AND FERGUSON FAR~lS D/B/A FERGUSON" TRUCKING 
I. INTRODUCTION 
BEFORE TI-·HS COURT is the Motion of Defendants D. Kym Ferguson, Iv1ichael 
Ferguson, and Ferguson Fam1s, doing business as Ferguson Trucking (hereinafter 
collectively referred to as "Ferguson") for Summary Judgment.] This Court, the 
honorable Judge Joel Tingey (hereinafter "Judge Tingey") presiding, initially granted 
Ferguson's motion, except for the plaintiffs fraud claim, at the hearing held on 
September 3, 2008.2 Hoyvever, Judge Tingey later recused himself from the case and 
withdrew his Bench ruling. 3 
This Court held a trial to the Bench on December 2-4, 2008. At the beginning of 
the trial, Plaintiff Harris, Inc., an Idaho corporation (hereinafter "Harris") abandoned 
counts 1, 3 and 5 of its Complaint as against Ferguson. Counts 1, 3 and 5 of Harris's 
Complaint aIJege breach of contract, breach of duty of good faith and fair dealing and 
indemnity, respectively.4 Based upon Harris's abandonment of its Counts 1, 3 and 5 
claims against Ferguson, this Court shall grant Ferguson's Motion as to Harris's breach 
of contract, breach of duty of good faith and fair dealing and indemnity claims. 
Having considered Ferguson's Motion as it pertains to Harris's allegations III 
Counts 2 (unjust enrichment) and 4 (fraud and misrepresentation),S the record, and the 
relevant authorities, this Court finds that Harris has not raised a material issue of fact as 
Motion for Smmnary Summary [sic] Judgment and Notice of Hearing, Harris. Inc. v. Foxhollow 
Construction & Inc., Jefferson County case no. CV 2005-642 (filed August 1,2008) (hereh'1after 
"Ferguson's Motion"). 
2 Minute Entry, Harris, Inc. v. Foxhollovl' Construction & Trucking Inc., Jefferson County case no. CV 
2005-642 (filed September 9, 2008). 
3 Order of Disqualification, Harris, Inc. v. Foxhollow Construction & Trucking Inc., Jefferson County case 
no. CV 2005-642 (filed September 4,2008). 
4 Complaint, Harris, Inc. v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 2005-
642 (filed August 17, 2005) (hereinafter the "Complaint"), at pp. 7-10. 
5 Complaint, at pp. 8-9. 
ORDER GRANTING IN PART AND DENYL1\'G IN PART THE MOTION FOR SUMMARY JUDGMINT OF DEFENDANTS D. KYM FERGUSON, 
MICHAEL FERGl'SON, AND FERGUSOll,' FAR1I1S D/B/A FERGUSOll,' TRUCKIl'\G 2 
II 
to either Defendant Michael Ferguson or Ferguson Farms doing business as Ferguson 
Trucking. Hov/ever, this Court finds that a fact issue remains as to Harris's fraud and 
unjust enrichment claims against Defendant D. Kym Ferguson. 
II. BACKGROUND 
In its Complaint, Harris alleged it \yas awarded a construction contract for 
construction of a new high school in Ashton, Idaho (the "Fremont Project").6 Harris 
alleges that Defendant Foxhollow Construction & Trucking, Inc., an Idaho corporation 
(hereinafter "F oxhollO\,\'''), through its agent Demian Egan, signed a subcontract with 
Harris for work on the Fremont Projece Defendants D. Kym Ferguson and Michael 
Ferguson were shareholders in Foxhollow.8 
Harris alleges that as the work on the Fremont Project progressed, Defendant 
Dave Egan (hereinafter "Egan"), acting as agent for Foxhollow, made a false statement to 
Scott Harris that all bills incurred by Foxhollow from material suppliers or equipment 
lessors had been paid. 9 Hauis alleged that Egan's statement was a false statement of 
material fact and was kno\vn by the defendants to be false.1O Harris alleged that the 
defendants withheld the information regarding unpaid billings from Harris with the intent 
that Hauis would rely upon the incomplete information and that Hauis would issue a 
progress payment to Foxhollow as requested by Foxhollow. ll Harris alleges it was 
6 Complaint, at p. 3. 
7 Complaint, at p. 4. 
8 Affidavit of Kym Ferguson in Support of Motion for SUlmnary Judgment, Harris, Inc. v. Foxhollow 
Construction & Trucking, Inc., Jefferson County case no. CV 2005-642 (filed August 1,2008) (hereinafter 
the "Kym Ferguson Affidavit"). 
9 Complaint, at p. 5. 
10 Id. 
II Id. 
ORDER GR"NTIKG IN PART AND DENYING IN PART THE MOTION FOR SUMMARY JUDGMEI\T OF DEFEKDA"iTS D. K'Y7>I FERGUSON, 
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ignorant as to the falsehood of Egan's statement. 12 Harris alleges it ultimately received 
notice from a 1mr firm of a claim bv eouinl1lem sUDDlier Pro Rentals and Sales. Inc . .; .i r - -- - ..l..l .-' 
(hereinafter "Pro Rentals") that Pro Rentals had not been paid over $8,000.00 for 
equipment rented to Foxhollow on the Fremont Project. 13 Hanis also claims it received 
notice from \Vestem States Equipment (hereinafter "Westem States"), another equipment 
supplier, that \Vestem States had not been paid for invoices for equipment rentals, 
totaling approximately $51,000.00. 14 Hanis claims the invoices were signed by 
F erguson. 15 Harris argues it conferred benefits upon Ferguson which, under the 
circumstances, amount to unjust enrichment. 16 Hanis also claims that Egan's statement, 
withholding information about unpaid equipment suppliers, amounted to fraud. 17 
In its Brief in Support of Motion for Summary Judgment, Ferguson argues that 
Hanis failed to plead fraud with particularity, as required by Idaho Rule of Civil 
Procedure ("LR. C.P") 9, and that Harris failed to show that F oxhollow' s corporate veil 
should be disregarded such that Foxhollow's liability would inure to Michael and Kym 
Ferguson. 18 Ferguson submits that it is entitled to summary judgment based upon these 
arguments and the evidence submitted in support thereof. 19 




16 C l't 8 . omp arne, at p. . 
J~ Complaint at p. 9. 
18 Brief in Support of Motion for SmIDllary Judgment, Harris, Inc. v. Foxhollovl' Construction & Trucking, 
Inc., Jefferson County case no. CV 2005-642 (filed August 1, 2008) (hereinafter "Ferguson's Brief'), at p. 
8-11. 
19 See: Ferguson's Brief; Affidavit of Authenticity in Support of Motion for Summary Judgment, Harris, 
Inc. v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 2005-642 (filed August 1, 
2008); Affidavit of Wm H. Mulberry in Support of Motion for Summary Judgment, Harris, Inc. v. 
Foxhollow Construction & Ti-ucking, Inc, Jefferson County case no. CV 2005-642 (filed August 1,2008); 
Affidavit of Dave Egan, Harris, Inc. v. Foxholluw Construction & Trucking, Inc., Jefferson County case 
no. CV 2005-642 (filed August 1,2008): Affidavit of Bessie Bradshaw in Support of Motion for Summary 
ORDER GRANTING IN PART AND DENYING IN PART THE MOTJOX FOR St:llIMARY JUDGMENT OF DEFE],;DA],;TS D. KYM FERGJ;SO:"i, 
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III. DISCUSSION 
A. Standard of Revievr - Motion for Summary Judgment 
If the pleadings, depositions, and admissions on file, together with the affidavits, 
if any, sho'w there is no genuine issue as to any material fact and the moving party is 
entitled to judgment as a matter of 1a\\', the Court may grant summary judgment.2o A 
party against \\'hom a summary judgment is sought cannot merely rest on its pleadings. 
\\'hen faced with supporting affidavits or depositions, the opposing party must show 
material issues of fact, \vhich preclude the issuance of summary judgment.21 The Court 
infers contested facts in the opposing party's favor. The COlLrt may not weigh the evidence 
or resolve controverted factual issues.22 
The moving pmiy must prove the absence of a genuine issue of material fact. 23 
On the other hand, the opposing party cannot simply speculate; a mere scintilla of 
evidence is not enough to create a genuine factual issue.24 The Court grants summary 
judgment when the non-moving party cannot establish the essential elements of the 
claim.25 In these circumstances, all other "facts" become immateriaP6 
Judgment Harris, Inc. v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 2005-
642 (filed August 1,2008): and Kym Ferguson Affidavit. 
20 Idaho Rule of Civil Procedure 56(e): G & Af Farms v. Funk Irrigatiol1 119 Idaho 514, 516-517, 808 
P.2d 851, 853-854 (1991): v. Salmon River Canal Co. Ltd, 119 Idaho 299, 307,805 P.2d 1223, 
1231 (1991). 
21 R. G. Nelson, AJA v. STeer, 118 Idaho 409, 410, 797 P.2d 117, 118 (1990); Zehm v. Associated Logging 
Inc, 116 Idaho 349, 350, 775 P.2d 1191, 119:2(1988). 
n Petricevich v. Salmon River Canal Co., 92 Idaho 865, 868,452 P.2d 362,365 (1969); Wait v. Leavell Cattle, 
Inc., 136 Idaho 792, 798. 41 P.3d 220,226 (2001). 
23 Petricevich., 92 Idaho at 868, 452 P.2d at 365; Plait v. Lem'el! Cattle, Inc., 136 Idaho at 798,41 P.3d at 226. 
24 Edwards v. Conchemco, Inc, 111 Idaho 851, 853, 727 P.2d 1279, 1281 (CLApp. 1986); West v. Sonke, 132 
Idaho 133, 138,968 P.2d 228,233 (1998). 
25 Dekker v. Magic Valley Regional Medical Center, 115 Idaho 332, 333, 766 P.2d 1213, 1214 (1989); 
Badellv. Beeks, 115 Idaho 101, 102,765 P.2d 126 (1988). 
26 Podolan v. idaho Legal Aid Services, Inc, 123 Idaho 937, 943,854 P.2d 280, 286 (Ct.App. 1993). 
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B. Harris Raised a Fact Issue vl'ith regard to Kym Ferguson, as a Director of 
FoxholIow, as to the Fraud and Unjust Enrichment Claims. 
In opposition to Ferguson's Motion, Harris submitted the Affidavit of Tony 
Robles, the project superintendent for the Fremont Project (hereinafter "Rob1es").27 
Robles stated that he approached Kym Ferguson in August of 2002 on the Fremont 
Project job site. 28 He discussed the problems Hanis had with Foxhol1ow submitting 
billings and payment requests in a timely manner.29 According to Robles, Kym Ferguson 
made it clear that he (Kym Ferguson) \vas acting on behalf of Foxhol1ovv,.3o Kym 
Ferguson admitted to Robles that he intentionally withheld Foxhollow's billings and pay 
requests for third-party suppliers, did not submit them in a timely manner, and that he did 
not intend to submit them until the end of the Fremont Projece l 
A claim of fraud requires the plaintiff to establish nme elements \vith 
particularity: (1) a statement or a representation of fact; (2) its falsity; (3) its materiality; 
(4) the speaker's knowledge of its falsity; (5) the speaker's intent that there be reliance; 
(6) the hearer's ignorance of the falsity of the statement; (7) reliance by the hearer; (8) 
justifiable reliance; and (9) resultant injury.32 This Court finds that Harris has adequately 
identified the nine elements of fraud upon which it relies for Count V of its Complaint as 
against Foxhollovi'. 
With regard to Ferguson's liability, it is an established principle of corporate law 
that corporate directors are not liable merely by virtue of their office for fraud or other 
27 Affidavit of Tony Robles, Harris, Inc. v. Foxhollow Construction & Trucking, Inc., Jefferson County 
case no. CV 2005-642 (filed August 25, 2008) (hereinafter the "Robles Affidavit"), at p. 2. 
28 Robles Affidavit, at p. 2. 
29 rd. 
30 Id. 
31 Robles Affidavit, at p. 3. 
32 Chavez v. Barrus, 146 Idaho 212, _, 192 PJd 1036, 1047 (2008). 
ORDER GR-I.NTING Il\' PART Al\'D DENYING IN PART THE MOTIO" FOR SUM~L-\.RY JlJDGME]I;T OF DEFE]I;DA"TS D. KYM FERGUS o:\', 
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i 
\ 
tortious vvrongdoing committed by the corporation or its officers. Instead, to be held 
liable a corporate director must specifically direct, actively participate in, or knowingly 
acquiesce in the fraud or other wrongdoing of the corporation or its otucers.33 Harris 
produced evidence, \\'hich must be taken as true for summary judgment purposes, that 
Kym Ferguson, as a representative and director of Foxhollow, told Robles that Foxhollow 
was intentionally withholding its supplier invoices until the end of the Fremont Project. 
Thus, for purposes of summary jUdgment, this Court finds that a fact issue has been 
raised by Hanis as to Kym Ferguson's liability for fraud. 
An inference can be made that if Harris proves fraud on the part of Kym 
Ferguson, as a director of Foxhollo\v, that Kym Ferguson was unjustly enriched at 
Harris's expense. Therefore, this Court shall deny Ferguson's Motion as it relates to 
Harris's unjust enrichment claim against Kym Ferguson. 
Harris argues that Ferguson Farms, doing business as Ferguson Trucking 
(hereinafter "Ferguson Trucking") was also on the Fremont Project site, that Kym 
Ferguson as a partner of F erguson Trucking acted as an agent for Ferguson Trucking and 
therefore the misconduct of Kym Ferguson can be imputed to Ferguson Trucking and 
partner Michael Ferguson. 34 The evidence of Kym Ferguson's alleged wTongdoing 
reveals that when Kym Ferguson purportedly had his conversation with Robles, Kym 
Ferguson was acting on behalf of Foxhollow, not Ferguson Trucking.3s 
However, a July 2, 2002 invoice from West em States lists the "lessee" as "Kym 
and Mike Ferguson," both of whom were pminers in Ferguson Trucking, and lists an 
33 VPC VC v. Dakota Co, 141 Idaho 326, 334, 109 P.3d 7J4, 722 (2005). 
34 Ferguson's Brief, at pp. 11-12. 
35 Robles Affidavit, at p. 2. 
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address of"15533 E. Ririe Hwy, Ririe, ID 83443."36 The 15533 E. Ririe Hv,'y address is 
the same address Harris used in his summons to Ferguson Trucking,3? This invoice DOles 
that Western States shipped the material to "Ashton - Ne\v School," that the customer 
contact was "Damion" and that the material was accepted by Melvin Voss, an employee 
ofFoxhollo\,,·.38 The invoice was sent directly to Scott Harris on October 24,2002.39 
Nothing in Harris's Complaint implicates any wrongdoing by Ferguson Trucking, 
in its capacity as an equipment supplier to Foxhollow, or Ferguson Trucking in its own 
capacity when it finished certain work on the Fremont Project (originally subcontracted 
by Foxhollow) at Scott Harris's request. 40 Ho\vever, the unpaid invoice from Western 
States appears to indicate that the invoice was sent to Kym and Michael Ferguson, 
partners in Ferguson Trucking. Thus, there is an inference that Kym and Michael 
Ferguson, as partners of Ferguson Trucking, had knowledge of invoices on the Fremont 
Project. 
However, Harris has not shown that Kym and Michael Ferguson, as partners for 
Ferguson Trucking, failed to turn these invoices over to Foxhollow, or that Michael 
Ferguson, on behalf of Ferguson Trucking, had personal knowledge that Foxhollow was 
not timely delivering invoices to Hanis. For these reasons, this Court finds that Harris 
failed to raise an issue of material fact as to the liability of Ferguson Trucking or Michael 
36 See: Affidavit of Nonnan G. Reece, Jf. in Opposition to Ferguson Motion for Summary Judgment, 
Harris, Inc. v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 2005-642 (filed 
August 25, 200S) (hereinafter the "Reece Affidavit"), at Exhibit B, deposition Exhibit 6, p. 3. 
37 Summons, Harris, Inc. v. Foxhollow Construction & Inc., Jefferson County case no. CV 2005-
642 (filed August 15,2005). 
38 Reece Affidavit, at Exhibit B, deposition Exhibit 6, p. 3. 
39 Reece Affidavit, at Exhibit B, deposition Exhibit 6, p. I. 
40 Reece Affidavit, at Exhibit A, p. 129. 
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Ferguson for the alleged fraud perpetuated by Foxhollov'i. This Court shall grant 
summary judgment in favor of Ferguson Trucking and Michael Ferguson. 
IV. CONCLUSION AND ORDER 
In light of the foregoing, this Court grants in part and denies in part Ferguson's 
Motion for Summary Judgment. Harris shall take nothing by his claims against Michael 
Ferguson and Ferguson Fanns doing business as Ferguson Trucking. Harris shall take 
nothing by his claims of breach of contract, breach of duty of good faith and fair dealing, 
and indemnity against Kym Ferguson. 
With regard to Harris's claims of unjust emichment and fraud against Kym 
Ferguson, this Court shall proceed with the issuance of its findings of fact and 
conclusions of law based upon the evidence adduced at the Bench Trial held December 2-
4. 
IT IS SO ORDERED. 
,. Ttl 
DATED this lifl day OfDeCembeN~ . 
\JNl0t!~~~ r U~1>1-cf~ 
DARRE - B. SIMPSON 
\ i 
District Judge I 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRIS, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
FOXHOLLOW CONSTRUCTION & 
TRUCKING, INC., an Idaho corporation; 
L.N. JOHNSON PAVING, L.L.C., a 
limited liability company; DAVID EGAN, 
an individual; FERGUSON FARMS, a 
partnership, d/b/a FERGUSON 
TRUCKING; D. KYM FERGUSON, an 
individual; MICHALE FERGUSON, an 
individual; and DOES I-X, individuals or 























DAVID EGAN and FERGUSON F A~MS ) 
d/b/a FERGUSON TRUCKING, D. KYM ) 
FERGUSON, and MICHAEL FERGUSON, ) 
Counterclaimants, 
vs. 










CASE NO. CV 2005-642 
ORDER DENYING 
DEFENDANT L.M. JOHNSOK 
PAVING, L.L.C.'S MOTION 
FOR SUMMARY JUDGMENT 
ORDER DENYE\,C DEFENDA"T L. N. JOH"SO,,'S MOTIO" FOR Sl.JM}1ARY JFDGMENT 
I I 
! 1 (f) 
I. INTRODITCTION 
BEFORE THIS COURT IS the Motion of Defendant L.N. Johnson Paving, 
L.L.c., a limited liability company (hereinafter "Johnson").] This COUl1, the honorable 
Judge Joel Tingey (hereinafter "Judge Tingey") presiding, initially took the matter under 
advisement follmving a hearing on September 3, 2008." However, Judge Tingey later 
recused himself from the case.3 
Having considered the motion, the record, and the relevant authorities, this Court 
finds that Johnson's Motion for SUITL'11ary Judgment should be denied. 
II. BACKGROUND 
In its Complaint, Plaintiff Harris, Inc., an Idaho corporation (hereinafter 
"Harris"), argued that it was awarded a construction contract for work on a \vater boost 
pump station, sewer lift station, and water and sewer line extension (hereinafter referred 
to as the "Jefferson Project").4 Harris also alleged it was awarded a construction contract 
for construction of a new high school in Ashton, Idaho (the "Fremont Project").5 Harris 
alleges that Defendant Dave Egan (hereinafter "Egan"), acting as an agent for Johnson, 
signed a subcontract with Harris for work on the Fremont Project.6 Harris alleges that 
Johnson breached its subcontract with Harris, received unjust enrichment at Harris's 
expense, breached its covenant of good faith and fair dealing with Harris, conU11itted 
1 Defendant, L.N. Johmon L.L.c.'s, Motion for Summary Judgment, Harris 1". Foxhollow Construction & 
Inc., Jefferson County case no. CV 2005-642 (filed August 1,2008) (hereil1after "Johnson's 
Motion"). 
2 Minute Entry, Harris v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 2005-
642 (filed September 9, 2008). 
3 Order of Disqualification, Harris v. F oxhollow Construction & Trucking, Inc., Jefferson County case no. 
CV 2005-642 (filed September 4, 2008). 
4 Complaint, Harris v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 2005-642 
(filed August 17,2005) (hereinafter the "Complaint"), at p. 3. 
5 Complaint at p. 3. 
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fraud against Harris, and should indemnify Harris for a judgment against Harris and in 
favor of Pro Rental for equipment used on the Fremont Project. 7 
In its Memorandum in Suppon of Motion for Summary Judgment, Jolmson argues 
that Egan vvas not acting as its agent in bidding on the Fremont Project, or in signing the 
subcontract. Johnson argues that it never received any benefit from the subcontract, did 
no \york on the Fremont Project, and pIOyided no equipment for the Fremont Project. 9 
Johnson submits that it is entitled to summary judgment based upon these arguments and 
the evidence submitted in support thereof. 10 
III. DISCUSSION 
A. Standard of Revielv - Motion for Summary Judgment. 
If the pleadings, depositions, and admissions on file, together with the affidavits, 
if any, show there is no genuine issue as to any material fact and the moving party is 
entitled to judgment as a matter of law, the Court may grant summary judgment. ll A 
party against whom a summary judgment is sought cannot merely rest on its pleadings. 
\X/hen faced with supporting affidavits or depositions, the opposing party must sho\v 
6 Complaint, at p. 4. 
c ComplaL'1t, at pp. 7-10. 
8 Defendant, L.N. Johnson Paving, L.L.c.'s, Memorandum in Support of Motion for Summary Judgment, 
Harris v. Foxhollmr Construction & Trucking, inc., Jefferson County case no. CV 2005-642 (filed August 
1,2008) (hereinafter "Johnson's Memorandum"), at pp. 24-27. 
9 Id. 
lOJolmson's Memorandum, at p. 27; Affidavit of Authenticity ill Support of Motion for Summary 
Judgment, Harris v. Foxhollow Construction & Trucking, inc, Jefferson County case no. CV 2005-642 
(filed August 1, 2008): Affidavit of Robert Dick Smith, Harris v. Foxhollow Construction & Trucking, 
Inc, Jefferson County case no. CV 2005-642 (filed August 1, 2008); Affidavit of Wayne Johnson in 
Support of Defendant L.M. Johnson Paving LLC's Motion for Smmnary Judgment, Harris v. Foxhollow 
Construction & Trucking, inc., Jefferson County case no. CV 2005-642 (filed August 1, 2008); and 
Affidavit of Shannon Jolmson, Harris v. Foxhollow Construction & Trucking, inc., Jefferson County case 
no. CV 2005-642 (filed August 1,2008). 
11 Idaho Rule of Civil Procedure 56(c); G & M Farms v. Fzmk irrigation Co., 119 Idaho 514, 516-517, 808 
P.2d 85],853-854 (1991); Burgess v. Salmon River Canal Co. Ltd, 119 Idaho 299,307,805 P.2d 1223, 
1231 (1991). 




material issues of fact, which preclude the issuance of summary judgment. 12 The COUli 
infers contested facts in the opposing party's favor. The COUlt may not \veigh the evidence 
or resolve controverted factual issues. 13 
The moving party must prove the absence of a genuine issue of material fact. 14 
On the other hand, the opposing pany cmmot simply speculate; a mere scintilla of 
evidence is not enough to create a genuine factual issue. 15 The COUlt grants summary 
judgment when the non-moving party cam10t establish the essential elements of the 
claim. 16 In these circumstances, all other "facts" become immaterial. 17 
B. A Fact Issue Exists as to Egan's Apparent Authority to Act on Behalf of 
Johnson. 
In opposition to Johnson's Motion, Harris submitted a portion of the deposition 
testimony of Egan.ls In his deposition testimony, Egan stated that he discussed the 
Fremont Project with Wayne Johnson (O\vner of Johnson) and that he and Wayne 
Johnson discussed a joint venture, since Foxhollow did not have a public works license. 19 
Egan recalled that he, Wayne Johnson and "Bill or Dick" drove to Ashton to look at the 
Fremont Project site. 2o Egan also recalled that he and Wayne Johnson met with Scott 
Harris (ovmer of Harris) some time in 2002, prior to the deadline for bids on the Fremont 
12 R.G. Nelson, A.J.A. v. Steer, 118 Idaho 409, 410, 797 P.2d 117,118 (1990); Zehm v. Associated Logging 
Contractors, Inc., 116 Idaho 349, 350, 775 P.2d 1191, 1192 (1988). 
13 Petricevich v. Salmon River Canal Co., 92 Idaho 865, 868,452 P.2d 362, 365 (1969): Wait v. Leavell Cattle, 
Inc., 136 Idaho 792, 798,41 PJd 220, 226 (2001). 
14 92 Idaho at 868, 452 P.2d at 365; FVait v. Leavell 136 Idaho at 798, 41 P.3d at 226. 
15 Edwards v. COi7 ch em co, Inc, 111 Idaho 851, 853, 727 P.2d 1279, 1281 (Ct.App. 1986); West v. Sonke, 132 
Idaho 133, 138,968 P.2d 228, 233 (1998). 
16 Dekker v. Magic Valley Regional Medical Center, 115 Idaho 332, 333, 766 P.2d 1213, 1214 (1989); 
Badellv. Beeks, 115 Idaho 101, 102,765 P.2d 126 (1988). 
17 Podolan v. Idaho Legal Aid Services, Inc, 123 Idaho 937, 943,854 P.2d 280,286 (Ct.App. 1993). 
18 Affidavit ofNonnan G. Reece, JI. in Opposition to L.M. Jolmson Motion for Summary Judgment, Harris 
v. Foxhollmv Construction & Trucking, Inc., Jefferson County case no. CV 2005-642 (filed August 28, 
2008) (hereinafter the "Reece Affidavit"), at Exhibit B. 
19 Reece Affidavit, at Exhibit B, pp. 20-21. 
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Projece1 Egan and Wayne Johmon told Scott Harris they wanted to bid on the Fremont 
Project. 22 Foxhollo\y \yas interested in bidding on the Fremont Project, but did not have a 
public \vorks license, but \Vayne Jolmson thought his public works license was enough to 
cover Foxhollovl"s ,vork on the Fremont Project. 23 The plan was for Jolmson to complete 
the paving portion of the \york on the Fremont Proj ect, and for F oxhollow to complete the 
bulk of the ,vork. Jolmson VI"ould receive the checks for Foxhollow's work, and pay 
Foxhollov,- for the work FoxhollovY completed.25 Johnson's work would not begin until 
the very end of the Fremont Project, (and Johnson never actually conducted any v,mrk 
thereon).26 
Scott Harris also recalled this meeting and noted that Egan and Johnson requested 
that Harris split the subcontract into two: one to Foxhollow and one to Johnson.27 
According to Egan, Harris hand-delivered the Johnson subcontract to Egan at the 
Fremont Project job site, after the work on the Fremont Project had already started. 28 
Egan contacted Wayne Johnson and asked what should be done with the subcontract.29 
Wayne Jolmson purportedly told Egan to sign the subcontract and "send it back."30 Egan 
did, in fact sign the subcontract between Harris and Jolmson.31 Furthermore, Harris sent 
two (2) checks to Jolmson: one on June 21,2002 (in the amount of $7,467.44) and one on 
20 Reece Affidavit, at Exhibit B., pp. 21-22. 
21 Reece Affidavit, at Exhibit B, pp. 23-24. 
22 Reece Affidavit, at Exhibit B, p. 25. 
23 Reece Affidavit, at Exhibit pp. 25-26. 
24 Reece Affidavit, at Exhibit B, p. 29-30. 
25 Reece Affidavit, at Exhibit B. p. 30. 
26 rd. 
2~ Reece Affidavit, at Exhibit C, pp. 38-39, 41-42. 
28 Reece Affidavit, at Exhibit B, pp. 30, 35. 
29 Reece Affidavit, at Exhibit B, p. 30. 
30 Reece Affidavit, at Exhibit B, p. 31. 
31 Reece Affidavit, at Exhibit B, at deposition E~hibit A. 
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August 20, 2002 (in the amount of $21,904.00), both of which Johnson cashed. 32 On 
June 26, 2002, Johnson issued a check to Foxholloyv in the amount of $7,467.44, with the 
cumotation "fremont school Hanis."33 On August 21, 2002, Johnson issued a check to 
FoxholIoyv in the amount of $21 ,904.00, with the cumotation "fremont School."34 \Vayne 
Johnson testified in his deposition that he never spoke to Hanis about these checks, 
although he did tell Egan "never to send another check."3) However, Wayne Johnson 
noted that this was the same practice used when Foxhollow and Jolmson subcontracted 
with Harris on the Jefferson Project.36 
Scott Hanis testified that Egan worked on behalf of Johnson with regard to the 
Jefferson Project,37 Scott Hanis recalled that the night before the bid deadline on the 
Fremont Project, Egan called him with a bid from Johnson. 3S V/hen Egcu1 and Johnson 
met with Scott Harris, Scott Harris was uncertain who Egan represented, but since they 
bid the project under Johnson's nan1e, Scott Harris assumed Egan acted as an agent for 
Johnson. 39 
For an agent to bind a principal to a third-party contract, the agent must have 
actual or apparent authority.40 Apparent authority occurs when a principal, by words or 
actions, voluntarily places an agent in such a position that an ordinary person of business 
prudence would believe the agent is acting pursuant to existing authority.41 
32 Reece Affidavit, at Exhibit B, p. 37 and deposition Exhibit B. 
33 Reece Affidavit, at Exhibit A, deposition Exhibit 6. 
34 Reece Affidavit, at Exhibit A, deposition Exhibit 8. 
35 Reece Affidavit, at Exhibit A, pp. 19-21. 
36 Reece Affidavit, at Exhibit A, p. 23. 
37 Reece Affidavit, at Exhibit C, pp. 17-18. 
38 Reece Affidavit, at Exhibit C, pp. 22, 25-26. 
39 Reece Affidavit, at Exhibit C, pp. 43-44. 
40 Huyett v. Idaho State 140 Idaho 904, 908, 104 P.3d 946,950 (2004) 
41 rd. 
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For purposes of smmnary judgment, this Court finds that Harris has produced 
evidence which, if taken as true, raises a fact issue as to Egan's apparent authority to act 
on behalf of 10b..11Son. Therefore, this Court concludes that summary judgment for 
Johnson is not appropriate and this COUli shall proceed to issuance of its findings of fact 
and conclusions law based upon the evidence adduced at trial. 
Jolmson alludes to the fact that Foxhollow did not have a public works license 
and, as the Fremont Project was a public works project, the contract between Hanis and 
Foxhollow was against public policy and unenforceable.42 However, as Harris points out, 
whereas the public policy underlying Idaho Code § 54-1902 may affect Hanis's 
subcontract with Foxhollow, it does not affect Hanis's purported subcontract with 
Johnson, since 10hnson had a public works license.43 Accordingly, this Court shall not 
nUllifY the purported subcontract beh:veen Hanis and 10hnson on the basis of public 
policy. 
42 See: Defendant, L.N. Johnson Paving, LLC's RepJy, Harris v. Foxhollmv Construction & Trucking, lnc., 
Jefferson County case no. CV 2005-642 (filed September 2, 2008), at pp. 3-5. 
43 See: Hanis, Ine.'s Post-Hearing BriefRe: I.C. § 54-1902, Harris v. Foxhollow Construction & Trucking, 
inc., Jefferson County case no. CV 2005-642 (filed October 3,2008). 




IV. CO:\,CLUSION AND ORDER 
In light of the foregoing, this Coun denies 101111son's Motion for Summary 
Judgment. This Court shall proceed with the issuance of its findings of fact and 
conclusions of law based upon the evidence adduced at the Bench Trial held December 2-
4. 
IT IS SO ORDERED. 
DATED this 
''jl i ", 





! r I "/ i \~ --
I 'I1:1/.J./L ~. 'IU in/) 
DARREN B. SIMHSOJN I' . 
Distridt Judge I i 
,~ 
ORDER DE"YI'\"G DEFENDA,\"T L. 1\. JOHNSO'\"'S :\lOTlO" FOR JUDGMENT 8 
CERTIFICATE OF SERVllL 
I HEP-EB Y CERTIFY that a full, true and correct copy of the .~_ 
Denying Defendant L. N. Jo1> .. nson's Motion for Summary Judgment was tranSl:"_ 
first class mail with prepaid postage andlor hand delivered and/or sent by facsimile t11-'" 
-4 ---t:---=-aay of December 2008, to: 
Nom1an G. Reece, Esq. 
NORMAN G. REECE, P.c. 
445 W. Chubbock Road, Suite D 
Chubbock,ID 83202 
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510 "D" Street 
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Idaho Falls, ID 83405-1600 
\Villiam H. Mulberry, Esq. 
320 W. Ririe Highway 
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Mr. David Egan 
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JOHN 1\1. OHMAN, ESQ 
COx, OH1\fAN & BRk~"DSTETTER, CHARTERED 
510 "D" STREET 
P.O. BOX 51600 
IDAHO FALLS, ID 83405-1600 
(208) 522-8606 
Fax: (208) 522-8618 
Idaho State Bar ##1501 
ATTORNEYS FOR DEFENDANT, L.N. JOHNSON PAVING, L.L.c. 
T-283 P001!009 F-589 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRlCT OF THE 
STATE OF IDAHO, ill ANTI FOR THE COUNTY OF JEFFERSON 
HARRIS, INC., an Idaho corporation, 
Plaintiff, 
VS. 
FOXHOLLOW CONSTRUCTION & 
TRUCKING, INC., an Idaho corporation, 
L.N. JOHNSON PAVING, L.L.C., a limited 
liability company, DAVID EGAN, an 
individual, FERGUSON FARMS, a 
partnership d/b/a FERGUSON TRUCKING, 
D. KYM FERGUSON, an individual, 
MICHAEL FERGUSON, an individual, and 
DOES I-X, individuals or entities whose true 
identities are currently unknOVlll, 
Defendants. 
Case No. CV-05-642 
DEFENDA.NT L.N. JOHNSON PAVING, 
LLC'S PROPOSED FINDINGS OF FACT 
DEFENDANT L.N. JOHNSON PAVING, LLC'S PROPOSED FINDINGS OF FACT -1 
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JOHN M. OHMAN, ESQ 
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P.O. BOX 51600 
IDAHO FALLS, ID 83405-1600 
(208) 522·8606 
Fax: (208) 522-8618 
Idaho State Bar ##1501 
ATTORNEYS FOR DEFENDANT, L.N. JOHNSON PAVING, L.L.e. 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF ID.AJiO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRIS, INC., an Ida.h.o corporation, 
Plaintiff, 
VS. 
FOXHOLLOW CONSTRUCTION & 
TRUCKING, INC., an Idaho cOIporation, 
L.N. JOHNSON PAVING, L.L.C., a limited 
liability company, DAVID EGAN, an 
individual, FERGUSON FARMS, a 
partnership d/b/a FERGUSON TRUCKlNG, 
D. KYM FERGUSON, 3...11 individual, 
MICHAEL FERGUSON, an individual, and 
DOES I-X, individuals or entities whose true 
identities are currently unknov,rn, 
Defendants. 
Case No. CV-05-642 
DEFENDANT L.N. JOHNSON PAVING! 
LLC'S PROPOSED FINDINGS OF FACT 
DEFENDANT L.N. JOHNSON PAVING, LLC'S PROPOSED FINDINGS OF FACT -1 
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DAVID EGAN and FERGIISON FARMS 
d/b/a FERGUSON TRUCKING, D. KYM 
FERGUSON, and MICHAEL FERGUSON, 
Counterclaim ants, 
VS. 
HARRIS, INC., an Idaho corporation, 
Counterdefendant. 
COMPLAINT 
T-283 P002/009 F-589 
Plaintiff filed this action against Defendant LN. Johnson under the following theories: 
A. COUNT I - BREACH OF CONTRACT 
B. C01JNT n -UNJUST ENRICHMENT 
C. COUNT m -BREACH OF DUTY OF GOOD FAITH AND FAIR 
DEALING 
D. COUNT N - FRAt]D M'D MISREPRESENTATION 
E. COUNT V - INDEMNITY 
TRIAL 
Trial was had, to the CoUt'i, without ajlllY on December 2-4,2008. 
Defendant L.N. Johnson moved for directed verdict and/or judgment on the pleadings, 
which motions the COUli has Under advisement. 
FACTS 
L Prior to letting of the bid on the Fremont Project, Foxhollow, by its agent, David 
Egan, contacted plaintiff and expressed an interest in performing certain work. 
DEFE~1)ANT L.N. JOHNSON PAVING, LLC'S PROPOSED FINDINGS OF FACT - 2 
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[As stated in Plaintiff s Complaint under "Pacts" at ~ 12 and testified to at trial by 
M TY' .. ....-... .. ....1...,-, ... ;")cott tllliu8 ana uaVlu Lgan j 
2. On June 24, 2002, David Egan without L. N. Johnson's knowledge, consent or 
authority, purportedly for defendant L. N. lolmson Paving, LLC, executed a 
subcontract prepared by Plaintiff for the "Fremont Project" relating to the North 
Fremont High SchooL 
3. Plaintiff suggests that the contract resulted from an oral bid on a half million 
dollar project given the night before bid opening. 
4. Egan was not an agent for L.N. Johnson, and admitted so at trial. 
5. Wayne Johnson and Shannon Johnson, principals ofL. N. Johnson testified at trial 
that Egan was not their agent, and had not been authorized to execute any 
documents on their behalf 
7. Said Fremont contract was never seen by Defendant L.N. Johnson which became 
aware thereof only after this suit was initiated . 
. 8. At no time did L.N. Johnson participate in any activities relating to the "Fremont 
Project," and it is unrefuted - and is acknowledged by Plaintiff - that LN. 
Johnson did not provide any employees Or equipment on said project. 
9. The only time that Wayne Johnson, on behalf of L.N. J ohusan, Was at the job site 
was to detennine whether L.N. Johnson had any interest in bidding the job, and 
after detennini'1g the designed slope of the fi:rished project was insufficient, 
decided that it had no mterest in bidding said project (L.N. Jolmson is a paving 
contractor). 
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10. Such was confirmed Robert "Dick" of Johnson who was 
present at the time. 
11. The contract signed by David Egan was obviously prepaTed in advance by 
plaintiff, as it clearly shows David Egan's type-written name. 
12. Hanis hand carried the contract to Egan at the job site. 
13. Scott Harris himself testified that his office prepared the contract and confirmed 
hand delivery to David Egan on the job site. 
14. For obvious reasons David Egan testified that when he received the contract on 
the job site, he called Wayne Johnson and obtained consent to sign said contract, 
but such is refuted by Wayne Johnson and Shannon Johnson. 
15. Wayne Johnson and Shannon Johnson have never authorized David Egan to sign 
any documents on behalf ofL.N. Johnson. 
16. The contract improperly signed by David Egan had been modified by tvvo change 
orders signed on July 30, 2002 and August 21,2002, respectively (Plaintiffs 
Exhibit 16), both of which were prepared by Harris and signed by Egan without 
knowledge or consent of John sons. 
17. The "general conditions" (Exhibit 50) upon which Plaintiff relies are dated 
SUbsequent to the contract, by several months (October 9, 2002) and could not 
have formed the basis for the cOlltract upon which Plaintiff relies - or for this suit! 
18. L.N. JOfu'1S0n has derived no financial benefit, or any other consideration, from 
the alleged contract. 
19. Harris filed with the Court a "continuation sheet" (Exhibit 23) which is not 
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sUPP0l1ed by a..ny documentation, and is thus unreliable. 
20~ Wayn.e Johnson and ShlliuJ.on JO~h.lLson fecei\red no TIl0n.ies frcrn tl1e Plairltiff 
except that: 
A Checks (Exhibit 21 in the sums of$25,868.45 [Jefferson Project]; 
$7,467.44 and $21,904.00 [Fremont Project], respectively, were 
received by mail and deposited to their account. 
B. Checks for like sums for the Fremont Project (Exhibits C and D) 
were forwarded to Foxhollow, as L.N. Jolmson knew that 
Foxhollow worked for Harris. 
C. Upon receipt ofa third check, in the sum of$8,000.00, L.N. 
Johnson sought out legal assistance. 
21. Non of said monies were retained by Johnson. 
22. L.N. Johnson, by its attorney, Roger D. Cox, sent correspondence on December 
12, 2002(see Exhibits E), wherein the check #14270, in the amount of$8,OOO.OO, 
was returned and advised Harris that L.N. Johnson had no participation or interest 
in the Fremont Project, and that David Egan was not, 311d neVer has been, an 
agent ofL.N. Johnson. On July 13, 2005 (see Exhibit F), Mr. Cox again notified 
Harris that L. N. Johnson had no contract with Harris or any interest in the 
Fremont project. 
23. David Eg:Ln was working exclusively for Foxhollow, as its business milllager. 
24. David Egan confimled that all of the work performed at the N0l1h Fremont 
Project was done by, and intended to be done only by Foxhollow; and that L.N. 
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Johnson had no participation ("not even a shovel"). 
25. Public '\vorks licensure is a condition of contracting for an.y gO"Jerrllllellt proj eets, 
of which North Fremont was one. 
26. Foxhollow did not have a public works license. 
27. To circumvent that requirement, Plaintiff and Foxhollow, by Scott Harris and 
David Egan, prepared the documents relied upon herein by Plaintiffs to undertake 
the North Fremont Project without LN. Johnson's knowledge and consent. 
28. The actions of Han-is, David Egan, and Foxhol1ow were collusive in nature, with 
the intention of using L.N. Johnson's public works license, a fact acknowledged 
by David Egan at trial (" .. .to hide, er, to make fly ... ") the scheme to allow 
Foxhollow to perfoID1 work at the Fremont Project. 
29. No evidence exists implicating L.N. Johnson in any fi'audulent activity. 
30. Though Plaintiff contends that LN. Johnson was unjustly enriched there were no 
benefits received by L.N. Johnson. 
31. No contract exists between L.N. J abnson and Harris as there was no meeting of 
the minds, or consideration so as to form a contract. 
32. Even if a contract had. been initially fonned, such contract was voided by reason 
ofthe change orders; further, the general conditions upon which Plaintiff relies 
were not part of the alleged contl-act. 
33. Harris admitted that his office prepared aU documents upon which it relies, to 
include. without exception, Subcontractor Agreements (Exhibit 71 ), Change 
Orders (Exhibit 16) and Job Cost Ledger - Financial Analysis (Exhibit 52), even 
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to the extent of creating letterhead as if it were 1.N. J obnsons. 
34. ,}layne Johnson and Shannon JOIIIlson reviewed and continned that they had not 
prepared, nor where they aware of, any ofthe documents upon which Plaintiff 
relies. 
35. None of the documents prepared by Harris and/or David Egan involved 1. N. 
Johnson. 
36. David Egan and Scott Harris determined bew/een themselves that the paperwork 
necess3.1:Y to obtain the Fremont Project would be submitted without L.N. 
lohnson's knowledge or consent. 
37. At no time did L.N. JOfu"1S0n allow the use of its Public Works License, and 
Wayne Johnson testified that it would not do so. 
38. Plaintiff has no evidence of consent to use such license, and in fact, could not 
even identify 1. N. 10h..l1son's Public Works license number! 
39. Egan was an employee of Harris and received regular payments from him (Exhibit 
18). 
40. All Foxhollow employees - to include witness Melvin Voss, the Project Manager 
- were in fact employees of Harris. 
41. Though Tony Robles, the Project Superintendent for Harris, claimed to have 
placed calls to L.N. Johnson, such did not occur, as Wayne Johnson and Shannon 
Jolmson are the only persons who take calls for L.N. Jolmson, and neither of them 
spoke to Mr. Robles. 
42. The scheme devised by Harris and Egan did not involve L.N. Johnson. 
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43. Though Scott HarTis, for Plaintiff, testified to a meeting with David Egan and 
WaYl1e Johnson relative to the North Fremont Project, in fact such Tneeting was on 
an unrelated project (Jefferson Project) on an earlier occasion. 
DATED this 19th day of December, 2008. 
///JOHN M. OHMAN, ESQ. 
/" Attorney for Defendant L.N. J ahnson Paving 
/ 
./ 
CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and 
with my office in Idaho Falls, Idaho; that on the 19th day of December, 2008, I caused a true and 
correct copy of the foregoing to be served upon the following persons at the addresses below 
their names either by depositing said document in the Uillted States mail with the correct postage 
thereon or by hand delivering or by transmitting by facsimile as set forth below. 
Jefferson County 
Court Clerk 
210 Courthouse Way, Ste. 120 
Rigby, ID 83442 
Honorable Darren B. Simpson 
Bingham County 
501 N. Maple #310 
Blackfoot, ID 83221 
Norman G. Reece, Jr., Esq. 
445 West Chubbuck Road, Suite D 
Chubbuck, ID 83202 
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Wm H. Mulberry (ISB No. 1381) 
320 \V. Ririe High\,vay 
P.O. Box 186 
Ririe ID 83443 
Telephone (208) 538-7760 
Attorney for Defendants: 
Ferguson Farms; 
Ferguson Trucking; 
D. Kym Ferguson; 
Michael Ferguson. 
(Herein "Ferguson") 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO IN AND FOR 
THE COUNTY OF JEFFERSON 
HARRIS, INC., an Idaho Corporation, 
Plaintiff( s), 
Vs. 










TRUCKING, INC., an Idaho Corporation, ) 
L.N. JOHNSON PAVING, L.L.C., a limited ) 
Liabilty Company, DA VID EGAN, an ) 
Individual, FERGUSON FARc\1S, a ) 
Partnership, d/b/a FERGUSON TRUCKING, 
D. KYM FERGUSON, an individual, 
MICHAEL FERGUSON, an individual, and 
DOES I-X, individuals or entities \vhose true 










CASE NO. CV 05-642 
DEFENDANT FERGUSON'S 
PROPOSED FINDINGS OF FACT 
The above entitled matter came on for hearing before the Court on December 2. 
2008, Plaintiff appearing by and through its owner, Scott Harris, and its attorney Norman 
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G. Reece, and Defendants Ferguson Farms, a pm1nership consisting of Kym Ferguson and 
T\1ichael Ferguson, d/b/a Ferguson Trucking and D. Kym Ferguson and IVIichael Ferguson, 
individually, collectively referred to as "Ferguson" appeared in person and through 
counsel, \Vm H. Mulberry, and LN Jolmson Paving LLC appeared by and through Wayne 
Jolmson, member, and its Attorney John Olm1an and Daw Egan appeared in person, pro 
se. 
COMES NOW Ferguson Farms, d/b/a Ferguson Trucking, Kym Ferguson and 
Mike Ferguson, hereinafter "Ferguson", and submits the following proposed findings of 
fact, to-wit: 
l. Plaintiff concedes that Ferguson did not have a contract with the plaintiff on 
the Jefferson County Middle School project or water booster project in 2001. 
2. Plaintiff concedes that Ferguson did not have a contract with the plaintiff on 
the Fremont County High School project in 2002 as alleged in Count I of 
Plaintiff s complaint. 
3. Plaintiff concedes that Ferguson is not liable on Plaintiff's claim of Breach of 
Duty of Good Faith and Fair Dealing as alleged in Count III of Plaintiffs 
complaint. 
4. Plaintiff concedes that Ferguson is not liable for its claim for Indemnification. 
S. At all time periods applicable to this litigation, FoxhollO\\ was a corporation 
existing under the laws of the State of Idaho and having its principal place of 
Business in Ririe, Jefferson County, Idaho. 
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6. all time periods applicable to this litigation, F oxholl ow 
Trucking, Inc. did not have a public works license. 
7. At all times applicable to this litigation Scott Harris had to cover up or hide 
that Foxhollow did not have a public works license. 
8. At all times periods applicable to this litigation Harris, Inc. was a corpormion 
existing under the laws of Idaho and having its principal of business in 
Pocatello, Bam10ck County, Idaho. 
9. L.N. Johnson Paving LLC, was at all times relevant to this action, a Limited 
Liability Company existing under the laws of Idaho and having its principal 
place of business in Idaho Falls, Bonneville County, Idaho. 
10. At all times applicable to this litigation, Ferguson Farms, d/b/a Ferguson 
Trucking was a partnership between Kym Ferguson and Michael Ferguson 
having its principal place of business in Jefferson County, Idaho. 
11. Dave Egan is an individual residing in BOlmevilIe County Idaho. 
12. Dave Egan was paid by Harris Inc. on the Fremont County High School 
construction project. 
13. The work that Dave Egan performed on the Fremont County High School 
construction project was directed by Tony Robles, the Superintendent for 
Harris Inc. 
14. Dave Egan was not paid by Foxholloyv for any \vork performed on the Fremont 
County High School construction project. 
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15. Dave Egan \vas not directed by anyone from Foxhollow on the Fremont 
County High School Construction project. 
16. Dave Egan \vas not paid by LN Jo1111so11 for \I'ork on the Fremont County High 
School construction contract. 
Dave Egan \vas not directed or supervised by anyone from J ohnso11 Paving 
LLC. 
18. Harris Inc. paid all of the \\'orkers on the Fremont County High School 
construction project and accounted for all of them on its accounting records as 
employees of Harris Inc. 
19. Harris Inc. was paying the third party equipment suppliers on the Fremont 
County High School construction project. 
20. Scott Harris did not ask Dave Egan "are all of the bills paid". 
21. Dave Egan did not ever state to Scott Harris that "all of the bills had been paid 
or submitted". 
22. Harris, Inc. assumed the obligation to pay the equipment rental charges 
incurred in the construction project at the Fremont County High School 
construction proj eet. 
24. 
Kym Ferguson loaned operating money 111 the approximate amount of 
$70,000.00 to Foxhollow and that operating money has not 
Ferguson purchased an Excavator and an End Loader 
repaid. 
rented them to 
Foxhollow and has accrued equipment rental charges due from Foxholloyv in 
the approximate amount of $60,000.00. 
DEFENDANT FERGUSON'S PROPOSED FINDINGS OF FACT Page 4 
Ferguson was never repaid the operating money loaned to FoxhollO\\ in the 
amount of $70,000.00 or the $60,000.00 accrued equipment rental for 
equipment utilized on Hanis Inc.'s Fremont County High School project. 
26. Kym Ferguson was never paid by Foxhol1O\v what Ferguson had coming and 
was never paid any pari of the funds paid to L"\f Johnson. 
27. Kym Ferguson did not have any participation in the collecting or submitling 
equipment supplier's bills to Hanis, Inc. 
28. IvIelvin Voss was being paid by Harris Inc. for his work on the Fremont 
County High School construction project. 
29. Melvin Voss was taking his directions from Tony Robles, the job 
superintendent for Harris Inc., on the Fremont County High School 
construction project. 
30. Harris Inc. recorded Melvin Voss as its employee on its payroll records. 
31. Harris Inc. provided Melvin Voss with a W-2 for wages earned on the Fremont 
County High School construction project in 2002. 
Harris Inc., by and tlu'ough Tony Robles directed Melvin to log the 
equipment on the site, who was providing that equipment and the hours that 
the equipment v,-orked, and to collect the bills and invoices fi-om suppliers and 
submit them to Tony Robles for payment by Hanis Inc. 
33. Melvin Voss Logged the equipment that \\'as on the job, who was providing 
that equipment and the hours that each piece of equipment worked on the 
Fremont County High School construction project. 
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34. Melvin Voss received, receiYed, collected and verified of bills 
third party equipment suppliers, except Ferguson, and submitted them to Harris 
Inc. through Tony Robles on the 1 Sl and the 15th of each month. 
35. Kym Ferguson did not knovy that equipment suppliers \\ere to turn in 
their billings and Invoices to lvlelvin Voss, v,'ho then turned in and 
1l1VOICes to Tony Robles, who in turn submitted them to Harris Inc. for 
payment. Kym Ferguson submitted Ferguson Trucking' s ImOlces for 
equipment rental to Foxhollow's office. 
36. Kym Ferguson did not receive or have access to the billings from third pariy 
equipment suppliers, except for his own invoices for rental of Ferguson 
Trucking's equipment to Foxhollow, \vhich \Vere not paid, and one (1) invoice 
from Pro-Rental, which Foxhollow paid. 
37. Tony Robles hand written comments on Ferguson Trucking invoices number 
255 (Exhibit KKK) number 111, (Exhibit LLL) and number 113 (Exhibit 
MMM) are directly contradicted by Melvin Voss (Exhibit 000), Dave Egan 
(Exhibit PPP) and Kym Ferguson (Exhibit QQQ). Tony Robles hand \vritten 
conU11ents are not credible. 
38. Tony Robles did not have any notes or log to refer to and six (6) years after the 
fact, Tony Robles testified that he had a conversation 'with KYIl1 Ferguson on 
the Soutl1\vest comer of the Fremont High School project on the 
of August 2002 stating that Kym Ferguson said he was speaking for Foxhollov,: 
and that he was intentionally withholding billings and invoices from Harris 
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until the end of the job. This recollection was not substantiated or 
verified by any written record. This recollection is self-serving TO Harris Inc. 
and is not believable. 
39. Kym Ferguson had no access to or control over invoices billings submitted 
by equipment suppliers, other than his own equipment remal invoices. Melvin 
Voss testified that he was responsible for collecting the billings and invoices 
from equipment suppliers and submitting them to Tony Robles. Tony Robles 
testimony is not believable. 
40. KY1TI Ferguson did not know that equipment and invoices for equipment rental 
were supposed to be turned in to Melvin Voss. 
41. Tony Robles did not have a conversation with Kym Ferguson on the southwest 
corner of the Fremont County High School Construction project on August 28, 
2002. 
42. Kym Ferguson did not state to Tony Robles that he or Foxhollow was 
intentionally withholding any third pm1y billings for equipment rental. 
43. Kym Ferguson did not \,'I'ithhold any billings from third party equipment 
suppliers from Tony Robles or Harris Inc. 
44. The General Contract Conditions require subcontractors to pay their O'l\"n 
equipment suppliers. (General Contract Conditions paragraph 1 
45. Ferguson submitted their billings for equipment rental to Foxholloy\". 
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46. The General Conditions to Contract required subcontractors to submit lien 
releases for equipment rental before the Contractor \yas to make anv 
payment to subcontractors. 
Harris Inc. did not ever ask for lien releases from equipment on the 
Fremont County High School construction project. 
48. Harris Inc issued a progress payment to L~ Johnson on the 
Fremont County High School Construction project b)' check . 12277 in the 
amount of $7,467.44, dated June 21, 2002, that was deposited in LN Jol111son 
Paving, LLC's bank account at the Bank ofIdaho. 
49. There is no evidence that Kym Ferguson had any knowledge of any delinquent 
equipment charges due on June 21, 2002, when Scott Harris paid Johnson 
$7,467.44. 
50. Harris Inc. issued a progress payment to LN Johnson Paving LLC on the 
Fremont County High School Construction project by check No. 13182 dated 
August 20, 2002 in the amount of $21.904.00 that was deposited in LN 
Jol111son Paving LLC's banl.:;: account at the Bank ofIdaho. 
51. LN Johnson Paving LLC did not have any equipment or employees on the 
Fremont County High School construction project. 
52. Scott Harris prepared LN Johnson Paving's request for payment dated July 30, 
2002, (Ferguson's Exhibit AAuL\-page 1) for \\'ork that LN Johnson Paving did 
not perform. 
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53. LN Johnson Paving LLC issued a check number 6886 to FoxhollO\iI' 
August 21,2002 in the amount of$21,904.00. 
54. There is no evidence that Kym Ferguson had any Jmowledge of any delinquent 
equipment charges due on or before August 20, Harris paid 
LN Johnson S21,904.00. 
55. Harris Inc. prepared the LN Johnson request for progress payment dated July 
30,2002, \vhich clearly shows Harris Inc. received the benefit of the work that 
Harris Inc. paid for when it issued the check for $21,904.00 to LN Jolmson. 
56. On July 30,2002, based on an application prepared by Harris Inc., LN Johnson 
Paving had the sum of $78,727.00 due from Harris Inc. (Exhibit AAA page 1) 
57. Harris Inc. falsified its records and now claims that it was defrauded when 
Harris Inc. paid the obligations it fraudulently created. 
58. The Plaintiff alleges at paragraph 30, page 6, of the complaint filed herein, that 
Western states invoices were received by Harris and that they were signed by 
Ferguson. There is no evidence before the Court to support any such claim. 
There are no Western States invoices sil:!Jled bv Kvm Fen!:uson admitted into 
I...-' ..~' <-
evidence in this case. 
59. There is a "rental agreement", not an invoice, for a back.hoe charged to Kym & 
Mike Ferguson's account and \vas receipted for by Melvin Voss on 7/2/02 
referred to in Norman Reece's cross examination of Voss. There are 
no charges to Kym and Mike Ferguson on that "Rental Agreement". There are 
no invoices for equipment rental from Western States addressed to Kym and 
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CERTIFICATE OF SERVICE 
The undersigned does hereby certify that a true and correct copy of the 
foregoing DEFENDANT FERGUSON'S PROPOSED FINDINGS OF FACT ,·vas served 
on the below named persons on the 
Indicated and on the date mailed. 
Clerk of the District Court 
JetTerson County Courthouse 
210 Courthouse \Vay Ste 120 
Rigby ID 83442 
Honorable Darren B. Simpson 
Bingham County Courthouse 
501 N. Maple #310 
Blackfoot ID 83221 
Norman G. Reece, Jr. 
Norman G. Reece, P.C. 
445 West Chubbuck Road, Suite D 
Chubbuck ID 83202 
J olm M. Ohman, Esq. 
Cox, Ohman & Brandstetter, Chmiered 
510 "D" Street 
P.O. Box 51600 
Idaho Falls ID 83405-1600 
David Egan 
13709 N. 115 E. 
Idaho Falls ID 83401 
day December. by the method 
U By U.S. mail, properly addressed 
with prepaid postage 
U By FAX transmission 11111/08 
FA.X # (208) 745-6636 
[X] By hand delivery 11/12/08 
[X] By U.S. mail, properly addressed 
with prepaid postage attached. 11112/08 
U By FAX transmission 11111108 
FAX # (208) 785-8057 
U By hand delivery 
[X] By U.S. mail, properly addressed 
with prepaid postage attached. 1l/12/08 
U By FAX transmission 11111108 
FAX # (208) 523-9146 
LJ By hand delivery 
[X] By first class maii, postage prepaid 11112/08 
U By FAX (208) 522-8618 
U By Hand Delivery 
[X] By U.S. mail, properly addressed 
with prepaid postage attached. 11112/08 
U By FAX trm1smission 
FAX (208) 523-9146 
U By hm1d delivery 
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Idaho State Bar No. 3898 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUN1Y OF JEFFERSON 
HARRIS, INC. an Idaho corporation, 
Plaintiff, 
VS. 
FOXHOLLOW CONSTRUCTION & 
TRUCKING, INC., an Idaho 
corporation, LN. JOHNSON PAVING, 
LLC., a limited liability company, 
DAVID EGAN, an individual, 
FERGUSON FARMS, a partnership 
d/b/a FERGUSON TRUCKING, D. KYM 
FERGUSON, an individual, MICHAEL 
FERGUSON, an individuaL and DOES 
I-X, individuals or entities whose true 
identities are currently unknown, 
Defendants. 
DAVID EGAN and FERGUSON FARMS 
d/b/a FERGUSON TRUCKING, D. KYM 
FERGUSON, and MICHAEL 
FERGUSON/ 
Cau ntercla i m ants f 
vs. 
HARRIS, INC.r an Idaho corporation, 
Case No. CV-Z005-642 
HARRIS, INC/S PROPOSED 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
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Plaintiff; Harris; Inc.; by and through its attorney of record! Norman G. Reece! 
P.c., hereby submits the following Proposed Findings of Fact and Conclusions of Law: 
PROPOSED FINDINGS OF FACT 
1. Harris, Inc. ("Harrislr) was the general contractor on certain construction 
projects which are the subject of this litigation. 
2. Harris is an Idaho corporation with its principal place of business in Pocatello, 
Idaho. 
3. LN. Johnson Paving, LL,C. ("LN. Johnson'') was a subcontractor on a certain 
construction project which is the subject of this litigation. 
4. LN. Johnson is a limited liability company formed, organized and eXisting under 
the laws of the State of Idaho, whose principal place of business is in Idaho 
Falls, Bonneville County, Idaho. 
5. Wayne Johnson is the owner of LN. Johnson. 
6. Foxhollow Construction & Trucking, Inc. ("Foxhollow") was a subcontractor on 
certain construction projects at issue in this case. Foxhollow was an Idaho 
corporation with its principal place of business in Ririe l Jefferson County, Idaho 
7, D, Kym Ferguson and Michael Ferguson were corporate officers (vice presidents) 
of Foxhollow, 
8. In early 2002, Harris was awarded a construction contract from Jefferson 
County Schoo! District No. 251 for work on a water boost pump station, sewer 
lift station, and water and sewer line extension (the "Jefferson Project"). 
9. In 2002, Harris was awarded a construction contract from Fremont County Joint 
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10, Defendant, David Egan ("Egan") is a resident of Bonneville County, Idaho. 
11. When Egan first became aware of the Fremont Project, he discussed it with 
Wayne Johnson. Accordingly, Egan accompanied Wayne Johnson and Dick 
Smith of L.N. Johnson to the Fremont Project site in Ashton to inspect the site. 
12. Thereafter! Egan telephoned Scott Harris of Harris, Inc. the night before bid 
opening for the Fremont Project and indicated he wanted to submit a bid on the 
project on behalf of L.N. Johnson. 
13. Egan had worked for L.N. Johnson previously on another project on which L.N. 
Johnson was subcontractor and Harris was the general contractor, known as the 
Midway Middle School Project ('\Midway Project"). On the Midway Project, Egan 
signed the subcontract on behalf of L.N. Johnson. 
14. Neither Wayne Johnson nor anyone from L.N. Johnson ever Informed Harris, 
Inc. that Egan was not authorized to act on behalf of LN. Johnson as to the 
fv1idway Project. Wayne Johnson further testified that, pursuant to the 
subcontract, L. N. Johnson receIved payment from Harris. 
15. On the Midway Project, Scott Harris wrote checks directly to LN. Johnson. L.N. 
Johnson never returned any of these checks on the Midway Project to Harris. 
Rather, L.N. Johnson deposited each check rnto its account, and on the same 
day as the deposit, wrote a check to Foxhollow. 
16. After the bidding on the Fremont Project, Wayne Johnson and Egan showed up 
at Scott Harris' office and asked him to issue them the contract for the Fremont 
Project. At this meeting, Scott Harris asked Wayne Johnson if he had the ability 
and expertise to complete the project on time. Wayne Johnson and Egan both 
answered in the affirmative. 
17. At the meeting, Egan and Wayne Johnson indicated Foxhollow, as well as L.N. 
/
1 q / 
I I Lt 
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Johnson, were interested in bidding on the Fremont Project, and added that 
while Foxhollow did not have a public works license, Wayne Johnson thought 
L.N. Johnson had enough limits on its public works license to cover Foxhollow's 
work on the Fremont Project. This was the first time Harris learned that 
Foxhollow did not have a public works license. 
18. At the meeting, Wayne Johnson and Egan asked Scott Harrrs to write two 
separate contracts for the Fremont Project, one for L.N. Johnson, and the other 
for Foxhollow. 
19. During this meeting, Wayne Johnson never corrected Egan on anything that 
Egan said, and never indicated to Scott Harris that Egan was not authorized to 
sign the contract for the Fremont Project on behalf of L. N. Johnson, or otherwise 
act on behalf of L.N. Johnson. 
20. Accordingly, as instructed by Wayne Johnson and Egan, Scott Harris wrote one 
subcontract to L.N. Johnson, and the other to Foxholrow. 
21. On May 15, 2002( Harris issued a subcontract on the Fremont Project to L.N. 
Johnson. This subcontract was signed on June 24, 2002 by David Egan on 
behalf of L.N. Johnson, and on June 27, 2002, by Scott Harris on behalf of 
Harris, Inc. 
22. One June 6, 2002, Harris issued a subcontract on the Fremont Project to 
FoxhoHow. This subcontract was signed on July 1, 2002 by Demian Egan on 
behalf of Foxhollow, and on July 2, 2002 by Scott Harris on behalf of Harris. 
23. Scott Harris hand-delivered the contracts for LN. Johnson and Foxhollow on the 
Fremont Project to the job site in Ashton, and at that time, Egan cafled Wayne 
Johnson and asked Mr. Johnson what he wanted Egan to do with L.N. Johnson's 
contract. In response, Wayne Joh told Egan to sign the contract for LN. 
J 
LJ!l.O~"~ "'1\.1"""'t""- ........ --
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Johnson. Egan did so. 
24. Incorporated into both contracts was a "General Conditions to Contract." The 
Genera! Conditions to Contract provided, inter alia, as follows: 
The subcontractor was to submit to Harris invoices from suppliers or other 
creditors on or before the 20th of each month. (See "General Conditions to 
Contract,'} p. I} ~ 3.) 
• As a condition of payment by Harris, the subcontractor was to furnish Harris 
with labor and material lien releases for all work and material furnished up 
through the end of each month. (See "General Conditions to Contract," p. 11 ~ 
3,) 
• "Subcontractor shall pay when due al/ claims for labor and equipment and/or 
materials and shall prevent the filing of any mechanic's liens or suits which shall 
constitute a material breach of this subcontract. In the event that any such suit 
or lien is filed, he agrees to immediately remove it by satisfaction, discharge, 
dismissal, bond or compromise settlement. A failure to do so within ten (10) 
days after notice shall authorize the Contractor to satisfy such claim by any 
means it deems desirable in the premises and to charge Subcontractor with all 
costs, including reasonable attorney's fees, connected therewith. If the 
Contractor finds it necessary to settle such claims, Subcontractor shall provide 
the Contractor with all necessary information and the Contractor shall have no 
responsibility to the Subcontractor for settling such claim, using its best 
judgment, based on the information available to it." (See "General Conditions 
to Contract," p. 2 ~ 13.) 
• "Subcontractor agrees to savel indemnify, and hold harmless Owner and the 
Contractor against al/ liability, claims, judgments. , . and damages to property 
arising directly or indirectly out of the obligations herein undertaken, or out of 
operations conducted by Subcontractor." 
25. Scott Harris' usual business practice was to forward signed subcontracts to the 
subcontractor. Mr. Harris believes he sent the Fremont contract after it was 
signed by Egan/ to Wayne Johnson. 
26. After Egan signed the L.N. Johnson contract for the Fremont Project, no one at 
LN. Johnson, including Wayne Johnson, objected to his Signing the contract, nor 
said anything to Egan to the effect that he should not have signed it. 
27. As work progressed on the Fremont Project, Egan requested certain payments 
from Harris under the subcontracts. In response, Scott Harris asked Egan 
Ilqg. 
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whether all bills incurred by Foxhollow from materia! suppliers or equipment 
lessors had been paid. Egan assured Harris that all such bills had been paid and 
had been submitted to Harris. 
28, This was a false statement, as Defendants deliberately withheld from HarriS 
unpaid billings from material suppliers, equipment lessors, or other creditors on 
the Fremont Project and Jefferson Project. 
29. D. Kym Ferguson played an active role in this deception, Acting on behalf of 
Foxhollow, D. Kym Ferguson deliberately withheld from Harris certain billings 
and pay requests for third-party suppliers, such as materialmen and lessors, and 
intended to keep this information from Harris until the end of the Fremont 
Project. D. Kym Ferguson admitted that bank statements of Foxhollow show 
only one payment to one of the lessors, Pro Rentals and Sales, Inc., said 
payment in the amount of $1,000.00. 
30. Using the same procedure for progress payments as on the Midway Project, 
Harris sent checks to L. N. Johnson. Upon receiving a check from Harris on the 
Fremont Project, L.N. Johnson deposited the check into the L. N. Johnson 
checking account, then wrote a check to Foxhollow, without verifying whether 
lessors or materialmen on the Fremont Project had any outstanding bills. 
Ultimately, the amounts reflected on these checks were deposited into 
Foxhollow's bank account. 
31. L.N. Johnson never contacted Harris Inc. about these checks, nor informed 
Harris that it should not be sending the checks to L.N. Johnson. 
32. Having no reason to believe that Egan's statement was false, and in reliance on 
Egan's statement, Harris made the progress payments to L.N. Johnson. 
33. On or about September 16, 2002, Harris received notice from the law firm of 
12/24/2008 17:24 2138233 PAGE 137/113 
Anderson, Nelson[ Hall, Smith/ P.A., representing Pro Rentals. The notice 
informed Harris that Pro Rentals had not been paid for over $8,000.00 of 
equipment rented to Foxhollow on the Fremont Construction Project. The 
invoices for these rentals had never been submitted to Harris. 
34. On or about September 19, 2002, Harris sent a default letter to L.N. Johnson 
and Foxholfow, outlining the steps necessary to cure the default and requesting 
information on how previous payments from Harris had been applied. On 
September 19, 2002, Harris received a letter from Anderson, Nelson, Hall, 
Smith, P.A., this time representing Foxhollow, and advising Harris that with the 
exception of Western States, all other suppliers on the Fremont Project had 
been paid. 
35. In reliance upon the September 19th communication from the attorneys for Pro 
Rentals and Foxhollow, Harris made additional payments to Pro Rentals for 
equipment used on the Fremont Project. On or about September 23, 2002, 
Harris received another letter from Anderson, Nelson l Hall, Smith, P.A., 
representing Foxho!low, and again advising Harris that Foxhollow was not in 
default. In reliance on this September 23rd communication, Harris made 
additional payments to Pro Rentals for equipment used on the Fremont Project. 
36. In September or October of 2002, as Scott Harris was receiving notices from 
unpaid lessors and/or materialmen, Wayne Johnson never made any efforts to 
correct any misperceptjons on the part of Scott Harris that Egan was not an 
agent of L.N. Johnson. Scott Harris wrote several letters to Wayne Johnson 
during this time period, pertaining to concerns on the Fremont contract. 
37. Scott Harris received nothing from L.N. Johnson indicating any objection or 
concern on the part of Wayne Johnson or L.N. Johnson as to Egan's agency until 




12/24/2008 17:24 208233 NORMAN G PAGE 08/1a 
a letter written in December of 2002 from an attorney representing L.N. 
Johnson. This was several months after Harris began to incur damages as a 
result of Defendants' conduct. 
38. Because of unpaid invoices on the Fremont and Jefferson Projects, Harris was 
ultimately sued by Pro Rentals and Sales, and paid money to Pro Rentals and 
Sales as a result of that litigatlon. The court took judicial notice of the 
Memorandum Decision and Order, filed October 16, 2003 in Jefferson County 
Case No. CV-03-314. 
39. D. Kym Ferguson d/b/a Ferguson Trucking also made demand on Harris for 
amounts claimed on the Fremont Project. Harris seWed this demand for 
$10,348.75. 
PROPOSED CONCLUSIONS OF LAW 
1. In authorizing Egan to sign the subcontract for L.N. Johnson on the Fremont 
Project, L.N. Johnson conferred express authority on Egan and Foxhollow to act 
as an agent of LN. Johnson relative to the Fremont Project. 
2. L.N. Johnson placed Egan and Foxhollow in a position where Harris was justified 
in believing Egan and Foxhollow were acting pursuant to existing authority to act 
on behalf of L.N. Johnson; e.g., (1) Wayne Johnson/s partiCipation with Egan in 
the meeting at Harris' office, (2) Johnson's authorizing Egan to sign the LN. 
Johnson contract with Harris, (3) L.N. Johnson's role in processing checks issued 
by Harris to L.N. Johnson on the project} and (4) Johnson's ratification by 
silence as to Egan's authority. 
3. By actively participating and/or knowingly acquiescing in the withholding of 
billing information from Harris, D. Kym Ferguson is personally liable for Harris' 
damages incurred thereby. 
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4. Ferguson Trucking is liable for the conduct of D. Kym Ferguson, under Idaho 
Code (I.e.) § 53-3-305(a). 
5. As a partner in Ferguson Trucking, Michael Ferguson is jointly and severally 
liable for the conduct of D. Kym Ferguson, under I.e. § 53-3-306(a). 
6. Egan is personally liable for misrepresenting to Harris the status of outstanding 
billings on the Fremont and Jefferson Projects. 
7, The Ferguson defendants were unjustly enriched upon Harris' payment of 
$21,904.00 and $10,348.75, as those payments were made by Harris in reliance 
upon the misrepresentations recited herein. 
8. Therefore, the Defendants are jointly and severally liable to Harris in the 
fonowing amounts: 
L.N. Johnson cost overruns on Fremont Project $ __ _ 
Foxhollow cost overruns on Fremont Project $ __ _ 
Judgment awarded to Pro Rentals on Fremont Project $ __ _ 
Judgment awarded to Pro Rentals on Jefferson Project $ __ _ 
Court costs and attorney fees to Pro Rentals on 
Fremont and Jefferson Projects $_--
Attorney fees and court costs incurred by Harris 
in Pro Rentars iitigation $_--
Settlement with Ferguson Trucking for claims 
arising from Fremont and Jefferson Projects $_--
Warranty work, supervisory time and overhead 
incurred by HarriS, Inc. $_--
Use of Harris, Inc.'s eqUipment $_--
TOTAL: $_--
HARRIS, INC.'S PROPOSED FIND1fIJr.c:: I"l!= !=I'.r, ~ ....... ~~ .. - •.. --
............. _- -
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DATED this 24th day of December, 2008. 
NORMAN G. REECE, P.C 
By~b~~~ ~~-~--------
Norman G. Reece, Jr., of the {,rm, Attorney 
for Plaintiff Harris, Inc. 
CERTIFICATE OF SERVICE 
I hereby certify that on this 24th day of December, 2008, I served a true and 
correct copy of the foregoing HARRIS, INC,'S PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW, as indicated: 
John M. Ohman 
Cox, Ohman & Brandstetter 
P.O. Box 51600 
Idaho Falls, 1D 83405 
via fax: (208) 522-8618 
Han. Darren B. Simpson 
Bingham County courthouse 
501 North Maple #310 
Blackfoot, ID 83221-1700 
via fax: (208) 785-8057 
via email: dsimpson@co.binqham.id.us 
William H. Mulberry 
Attorney at Law 
P.O. Box 186 
Ririe, ID 83443 
via fax; (208) 538-5561 
David Egan 
13709 North 115 East 
Idaho Falls, ID 83401 
via U.S. mail 
Norman G. Relce, Jr. 
HARRIS, INC'S PROPOSED FINDINGS OF FACT AND CONCLUSiONS OF I l:.1M - 1(1 
9R-'fl7.1 <;4 
FILED IN 
II I: I ~ 
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)EFFE,QSOr"{ COUHT'{, lDf .. HO 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE CO{)NTY OF JEFFERSON 
HARRlS, INC., an Idaho corporation, 
Plaintiffs, 
vs. 
FOXHOLLO\V CONSTRUCTION & 
TRUCKING, INC., an Idaho corporation; 
L.N. JOHNSON PAVING, L.L.C., a 
limited liability company; DA VID EGAN, 
an individual; FERGUSON FARMS, a 
partnership, d/b/a FERGUSON 
TRUCKING; D. Kyl\1 FERGUSON, an 
Individual; MICHAEL FERGUSON, an 






















DA VID EGAN and FERGUSON FARMS ) 
d/b/a FERGUSON TRUCKING, D. KYM ) 
FERGUSON, and MICHAEL FERGUSON,) 
Counterc1aimants, 
vs. 











CASE NO. CV 2005-642 
ORDER REGARDING 
TRIAL EXHIBIT 25-B 
THIS COURT, having revie\ved the record in the above-numbered and filed 
cause, discovered that the document marked at trial by the Clerk of the Court as 
Plaintiffs Exhibit 25-B is not the document vvhich this Court admitted into evidence as 
Plaintiffs Exhibit 25-B. 
Accordingly, it is ordered that the September 16, 2002 letter from Foxhollow 
Construction and Trucking, Inc., signed by "Dave Egan, Business Manager" (which \vas 
originally page 1 of Plaintiff s Exhibit 25) shall be marked and admitted into evidence as 
Plaintiffs Exhibit 25-B. 
The document erroneously marked by the Clerk of the Court as Plaintiffs Exhibit 
25-B (the September 19, 2002 letter from Anderson Nelson Hall Smith, P.A. to Harris 
Construction, Inc., signed by Scott R. Hall) was properly marked and admitted into 
evidence as Plaintiffs Exhibit 25-C. 
IT IS SO ORDERED . 
.-,i ,01 r1 
DATED this IV day of Februar<;1\.2009. 
- -\ 
f ~ 
j \VvWv~ ~.I I' 
-T"T--~-'--
DARREN B. SIMPSON 
District Judge j 
2 
II Pfl !: ! 4 
DtSTRICT JUDGE 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRIS, INC., an Idaho corporation, 
Plaintiffs, 
vs. 








TRUCKING, INC., an Idaho corporation; ) 
L.N. JOHNSON PAVING, L.L.C., a ) 
limited liability company; DAVID EGAN, ) 
an individual; FERGUSON F AlUv1S, a ) 
partnership, d/b/a FERGUSON ) 
TRUCKING; D. KYM FERGUSON, an ) 
Individual; MICHAEL FERGUSON, an ) 
individual; and DOES I-X, individuals or ) 






DAVID EGAN and FERGUSON FARMS ) 
d/b/a FERGUSON TRUCKING, D. KYM ) 










CASE NO. CV 2005-642 
ORDER REGARDING 
TRIAL EXHIBIT 2S-B 
THIS COURT, having reviewed the record in the above-numbered and filed 
cause, discovered that the document marked at trial by the Clerk of the Court as 
Plaintiffs Exhibit 25-B is not the document which this Court admitted into evidence as 
Plaintiffs Exhibit 25-B. 
Accordingly, it is ordered that the September 16, 2002 letter from Foxhollow 
Construction and Trucking, Inc., signed by "Dave Egan, Business Manager" (which ,vas 
originally page 1 of Plaintiffs Exhibit 25) shall be marked and admitted into evidence as 
Plaintiff s Exhibit 25-B. 
The document erroneously marked by the Clerk of the Court as Plaintiff s Exhibit 
25-B (the September 19, 2002 letter from Anderson Nelson Hall Smith, P.A. to Harris 
Construction, Inc., signed by Scott R. Hall) was properly marked and admitted into 
evidence as Plaintiffs Exhibit 25-C. 
IT IS SO ORDERED . 
.-")1 
. 'rJt4 . 
DATED thIS lu dav of Februarv\2009. 
-- ."\ (\ 
f ~>-~\ t /'; f •. , /' -..Jj.r,l. (i \c.\M11tl1J ./I1'!J.M(t \ 
DARREN B. SIMPsdN~ J t 
District JudO'e f / \ 
o i 
JUDGMEl\T 2 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a full, true and correct copy of the foregoing Order 
Regarding Trial Exhibit 25-B was mailed first class mail with prepaid postage and/or 
hand delivered and/or sent by facsimile this day of February 2009, to: 
N01111an G. Reece, Esq. 
NORlviA.N G. REECE, P.c. 
445 West Chubbuck Road, Suite D 
Chubbuck,ID 83202 
"'EJ C.S. Mail 0 Courthouse Box o Facsimile 
John H. Ohman, Esq. 
COX, OHI\1l""l\J & I~ us. Mail o Courthouse Box o Facsimile 
B~~~DSTETTER,CHARTERED 
510 "D" Street 
P.O. Box 51600 
Idaho Falls, ID 83405-1600 
William H. Mulberry, Esq. 
320 W. Ririe Highway 
P.O. Box 186 
Ririe, ID 83443 
Mr. David Egan 
13709 N. 115 E. 
Idaho Falls, ID 83401 
JUDG~1E:-;T 
TI us. Mail 0 Courthouse Box o Facsimile 
.~ us. Mail 0 Courthouse Box o Facsimile 
CHRlSTINE BOULTER, Clerk of the Court 
3 
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jE.FFE~SOh COUHTY. IDAHO 
DISTR!CT JUDGE 
I~ THE DISTRICT COURT OF THE SEVEXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRIS, INC., an Idaho corporation, 
Plaintiffs, 
vs. 








TRUCKING, INC., an Idaho corporation; ) 
L.N. JOHNSON PAVING, L.L.C., a ) 
limited liability company; DAVID EGAN, 
an individual; FERGUSON FARMS, a 
partnership, d/b/a FERGUSON 
TRUCKING; D. KYM FERGUSON, an 
Individual; MICHAEL FERGUSON, an 














DAVID EGAN and FERGUSON FARMS ) 
d/b/a FERGUSON TRUCKING, D. KYM ) 
FERGUSON, and MICHAEL FERGUSON, ) 
Counterclaimants, 
vs. 











CASE NO. CV 2005-642 
JUDGMENT 
THIS COuRT, having issued its Findings of Fact and Conclusions of LaVi' this 
day, finds that Judgment should enter in the above numbered and styled cause. 
Accordingl y, 
IT IS ORDERED: 
Plaintiff Hanis, Inc., an Idaho corporation (hereinafter "Hanis, Inc."), shall take 
nothing by its claims against Defendant Foxhollow Construction & Trucking, Inc., an 
Idaho corporation (hereinafter "F oxhollow"). 
Harris, Inc. shall take nothing by its claims against Defendants "Does I-IX, 
individuals or entities whose true identities are currently unkno\vn." 
Harris, Inc. shall take nothing by way of indemnity against Defendants Ferguson 
Farms, a partnership, doing business as Ferguson Trucking; D. Kym Ferguson, an 
individual; or Michael Ferguson, an individual (hereinafter collectively referred to as the 
"F ergusons "). 
The Fergusons shall take nothing by their counterclaim against Harris, Inc. 
Defendant David Egan, an individual (hereinafter "Egan"), shall take nothing by 
his counterclaim for indemnification against Harris, Inc. 
Harris, Inc. shall take nothing by its breach of contract claim against Defendant 
L.M. Johnson Paving, L.L.c., a limited liability company (hereinafter "Jolmson"). 
Harris, Inc. shall take nothing by its claim for unjust emichment against Johnson. 
Hanis, Inc. shall take nothing by its claim for unjust emicbment against Egan. 
Harris, Inc. shall take nothing by its unjust emichment claim against Defendant D. 
Kym Ferguson, an individual (hereinafter ''Kym Ferguson"). 
JUDGMENT 2 
Hanis, Inc. shall take nothing by its claim of breach of the covenant of good faith 
and fair dealing as against Johnson, 
Hanis, Inc. shall take nothing by its claim of breach of the .covenant of good faith 
and fair dealing against Egan. 
Harris, Inc. shall take nothing by its claim of fraud against Johnson. 
Hanis, Inc. shall take nothing by its claim of fraud against Egan. 
Hanis, Inc. shall take nothing by its claim of fraud against Kym Ferguson. 
H31Tis, Inc. shall take nothing by its claim of indemnity against Johnson. 
IT IS SO ORDERED. 
, 
4" ...... 
. i~lvl I 
DATED thIs ~ day of F ebruary \009. 
t\ ~ 
\ "" n , \'l"\o)!~ - i' fl~V\t~ \. 'r . D~NB. SIMR\S -1 ' 




CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a full, true and correct copy of the foregoing Judgment 
was mailed by class mail with prepaid postage and/or hand delivered and/or sent by 
facsimile this day of February 2009, to: 
'-" N0l111an G. Reece, Esq. 
NOK\1Acl'\' G. REECE, P.c. ~ u.s. Mail ~.J Courthouse Box 
445 V'/est Chubbuck Road, Suite D 
Chubbuck,ID 83202 
John H. Ohman, Esq. ~ 
COX, OH1\1AN & l.:::il u.s. Mail 
BRAcl\DSTETTER, CR4R TERED 
510 "D" Street 
P.O. Box 51600 
Idaho Falls, ID 83405-1600 
li Courthouse Box 
William H. Mulberry, Esq. 
320 W. Ririe Highway 
P.O. Box 186 
~ us. Mail 0 CourtllOuse Box 
Ririe, ID 83443 
Mr. David Egan 
13709 N. 115 E. 
Idaho Falls, ID 83401 
." 





CHRlSTINE BOULTER, Clerk of tbe Court 
JUDGMEKT 4 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON 
HARRIS, INC., an Idaho corporation, 
Plaintiffs, 
vs. 








TRUCKING, INC., an Idaho corporation; ) 
L.N. JOHNSON PAVING, L.L.C., a ) 
limited liability company; DAVID EGAN, ) 
an individual; FERGUSON FARMS, a ) 
partnership, d/b/a FERGUSON ) 
TRUCKING; D. KYM FERGUSON, an ) 
Individual; MICHAEL FERGUSON, an 
individual; and DOES I-X, individuals or 










DAVID EGAN and FERGUSON FARMS ) 
d/b/a FERGUSON TRUCKING, D. KYM ) 
FERGUSON, and MICHAEL FERGUSON,) 
Counterclaimants, 
vs. 
HARRIS, INC., an Idaho corporation, 
Counterdefendant. 









CASE NO. CV 2005-642 
FINDINGS OF-FACT AND 
CONCLUSIONS OF LAW 
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II\' THE DISTRICT COuRT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
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partnership, d/b/a FERGUSON 
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CASE NO. CV 2005-642 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
1. INTRODUCTIO:K 
BEFORE THIS COURT came 10 be heard the evidence presented by 
Plaintift;Counterdefendant Harris, Inc., an Idaho corporation (hereinafter "Harris, Inc."), 
against Defendant Foxhollow Construction & Trucking, Inc., an Idaho corporation 
(hereinafter "Foxhollow"); Defendant L.K Jolmson Paving, L.L.C., a limited liability 
company (hereinafter "L.N. Jolmson"); Defendant/Counterclaimant David Egan, an 
individual (hereinafter "Egan"); Defendant/Counterclaimant Ferguson Farms, a 
partnership doing business as Ferguson Trucking (hereinafter "Ferguson Farms"); 
Defendant/Counterclaimant D. Kym Ferguson, an individual (hereinafter "Kym 
Ferguson"); Defendant/Counterclaimant Michael Ferguson, an individual (hereinafter 
"Michael Ferguson") (Ferguson Farms, Kym Ferguson and Michael Ferguson are 
collectively referred to herein as the "Fergusons"); and Defendants Does I-X, individuals 
or entities whose true identities are cunently unknovm (hereinafter "Does I-X").! 
Following a three-day Bench trial held on December 2, 3, and 4, this Court ordered the 
parties to submit proposed findings of fact and conclusions of law by December 24, 
2009? All of the parties timely filed their proposed findings and conclusions by 
December 24, 2008. 3 Accordingly, this Court deems the matter submitted as of 
December 24, 2008. 
1 Minute Inc. 1". Foxhollow Construc/iOil & Inc., Jefferson County case no. CV 
2005-642 (filed December 8, 2008). 
2 Id., at p. 13. 
3 See: Findings of Fact, Harris, Inc. v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. 
CV 2005-642 (filed December 15, 2008); Defendant L.N. Johnson Paving, LLC's Proposed Findings of 
Fact, Harris, Inc. v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 2005-642 
(filed December 22,2008); Harris, Inc.'s Proposed Findings of Fact and Conclusions of Law, Harris, Inc. 
v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 2005-642 (filed December 24, 
2008); Defendant Ferguson's proposed Findings of Fact, Harris, Inc. v. Foxhollow Construction & 
Trucking, Inc, Jefferson County case no. CV 2005-642 (filed December 24,2008). 
FINDINGS OF FACT A"l) CONCLl.'SlO:\S OF LAW 2 
Having reviewed the parties' pleadings, the eyidence submitted at trial, and the 
relevant authorities, this Coun makes the follo'wing Findings of Fact and Conclusions of 
Layv. 
II. BACKGROUND 
This lawsuit arises out of construction projects in Jefferson and Fremont Counties. 
In early 2002, Jefferson County School District No. 251 mvarded Hanis, Inc. a 
construction contract for \\lork on a water boost pump station, sewer lift station, and water 
and sewer line extension in Jefferson County (hereinafter referred to as the "Jefferson 
Project").4 Also in 2002, Fremont County Joint School District awarded Harris, Inc. a 
construction contract for construction of a new high school in Ashton, Fremont County 
(the "Fremont Project").5 
In its Complaint, Harris, Inc. alleged that (1) Foxhollow, Johnson and the 
Fergusons materially breached their subcontracts with Harris, Inc.; (2) Harris, Inc. 
conferred financial benefits upon the defendants to which the defendants were not justly 
entitled, (3) the defendants breached their duties of good faith and fair dealing in the 
performance of their contractual obligations to HmTis, Inc.; (4) the defendants committed 
fraud and misrepresentation upon Hai'Tis, Inc.; and (5) Harris, Inc. is entitled to 
indemnification from Foxhollow and Jolmson for a judgment entered against Harris, Inc. 
4 Complaint, Harris v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 2005-642 
(filed August 17, 2005) (hereimfter the "Complaint"), at p. 3; Plaintiff Harris, Inc. 's Pre-Trial 
Memorandum, Harris v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 2005-
642 (filed November 12,2008) (hereinafter "Harris, Inc.'s Pre-Trial Memorandum"), at pp. 9-10. 
5 Complaint, at p. 3. 
FL'iDIl\'GS OF FACT AND COl\CLUSIONS OF LAW 3 
in Jefferson County case no. CV 2003-314 (consolidated with Fremont County case no. 
CV 2003-213).6 
Foxhollow never filed an ans\ver to the lawsuit. Nothing in the record shows that 
Foxholloy\' was served with the lmvsuit. At this Court's first status conference with the 
parties, held on September 19,2008, Harris, Inc. represented to the Court that Harris, Inc. 
served an officer of Foxhollo\v after Foxhollow \yas administratively dissolved and that 
Harris, Inc. was seeking the proper means of filing a default judgment against F oxhollow. 
Harris, Inc. did not move for default judgment against Foxhollo\v. Foxhollow did not 
appeaJ at trial. Accordingly, this Court shall dismiss Foxhollo\v as a party defendant to 
this lawsuit for lack of proof of notice. Ha..rris, Inc. shall take nothing by its claims 
against Foxhollow. 
Harris, Inc. never added or served other defendants to this lawsuit. Accordingly, 
Harris, Inc. shall take nothing by its claims against "Does I-X." 
At trial, Harris, Inc. abandoned its Count I breach of contract claim, its Count III 
breach of duty of good faith and fair dealing claim, and its Count V indemnification 
claim against the Fergusons.7 A party abandons an issue when it has a full and fair 
opportunity to ventilate its vieyvs with respect to an issue and instead chooses a position 
that removes the issue from the case.8 Therefore, this Court finds that Harris, Inc. shall 
take nothing by its Count I breach of contract claim, its Count III breach of duty of good 
faith and fair dealing claim, or its Count V indemnification claim against the Fergusons. 
6 Complaint, at pp. 7-10. 
7 See: Complaint at pp. 7-10. This Court notes that Ha:-ris, Inc.'s Count V Indemnity claim does not 
include the Fergusons. Complaint, at pp. 9-10. 
8 Davis v. City of Las Vegas, 478 F.3d ]048, 1058 (9 th Cir. 2007) [citing: BankAmerica Pension Plan v. 
McMath, 206 F.3d 821,826 (9th Cir. 2000)]. 
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Harris, Inc. also limited its fraud claim against the Fergusons to intentional withholding 
billings. 
This Court ruled, post-trial, that Hanis, Inc. raised a material fact issue as to its 
unjust emichment and fraud claims against Kym Ferguson, but had not raised a material 
fact issue as to its unjust emichment and fraud claims against Ferguson Farms or Michael 
Ferguson.9 Thus, Hanis, Inc.'s only live claims against the Fergusons are unjust 
emichmem and fraud against Kym Ferguson. Hanis, Inc. shall take nothing by its 
lawsuit against Ferguson Fanus or Michael Ferguson. 
Johnson filed a general denial to Hanis, Inc.' s claims. 10 
Egan filed a counterclaim for indemnification from Banis, Inc. and claimed that 
at all relevant times he worked as an employee of Han is, 1nc. 11 At the close of the Bench 
trial held in this case, this Court granted Hanis, Inc.' s motion for directed verdict as to 
Egan's counterclaim. Egan did not object. Accordingly, Egan shall take nothing by his 
counterclaim against Banis, Inc. 
9 Order Granting in Part and Denying in Part the Motion for Smllillary Judgment of Defendants D. Kym 
Ferguson, Michael Ferguson, and Ferguson Fanns dlbia Ferguson Trucking, Harris, Inc. v. Foxhollm1' 
Construction & Trucking, Inc., Jefferson County case no. CV 2005-642 (filed December 16, 2008) 
(hereinafter the "Summary Judgment Order re: Fergusons"). 
]0 Answer, Harris, Inc. v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 2005-
642 (filed June 8, 2006) (hereinafter "Johnson's Answer"). 
II Answer and Counterclaim, Harris, Inc. v. Foxhol1mv Construction & Trucking, Inc., Jefferson County 
case no. CV 2005-642 (filed January 17,2006) (hereinafter "Egan's Answer"), at p. 3. 
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The Fergusons filed a counterclaim against Harris, Inc. whereby they claimed that 
Hanis, Inc. breached its contract \vith the Fergusons, under which the Fergusons rented 
equipment to Harris, Inc. on Harris, Inc.'s projects.12 At trial, Kym Ferguson testified 
that a release he signed "vith Harris, Inc. covered any liabilities the Fergusons might 
assert against Hanis, Inc. with regard to work on Harris, Inc.' s projects.13 This Court thus 
granted summarv judgment in favor of Han is. Inc. as to the Fergusons' counterclaim. J( 
'-" .; ~ '-' "' '-" 
III. STIPULATED FACTS 
1. Harris, Inc. is a corporation formed, organized and existing under the lavls 
of the state of Idaho, and whose principal place of business is located in Pocatello, 
Bmmock County, Idaho. ls 
2. Foxhollow, at all times relevant hereto, was an Idaho corporation with its 
principal place of business in Ririe, Jefferson County, Idaho. 16 
3. Johnson, at all times relevant hereto, was a limited liability company 
fonned, organized and existing under the laws of the state of Idaho, and whose principal 
place of business was located in Idaho Falls, Bonneville County, Idaho.17 
12 Answer, Affmnative Defense and Counterclaim, Harris, Inc. v. Foxhollow Construction &: Trucking. 
Inc., Jefferson County case no. CV 2005-642 (filed December 22, 2005) (hereinafter "Fergusons' 
Answer"). 
J3 See: Plaintiffs Exhibit 39. 
14 Order Granting Plaintiff Hanis, Inc.' s Motion for Smmnarj Judgment as to Counterclaim by F ergusol1 
Defendants, Harris, Inc. v. Foxhollow Construction & Trucking, Inc., Jefferson County case no. CV 2005-
642 (filed December 16,2008). 
J5 Complaint, at p. 2, ~ 1; Johnson's Answer, at p. 2, ~ I; Egan's Answer, at p. 2, ~ I; Fergusons' Answer, at 
p. 2, ,; 1. 
16 Complaint, at p. 2, ,; 2; Johnson's Ansv.er, at p. 2, ~ I; Egan's Answer, at p. 2, ,; I; Fergusons' Answer, at 
p.2,';2. 
J7 Complaint, at p. 2, ~ 3; Johnson's iillswer, at p. 2, ,; I: Egan's Answer, at p. 2, ~ I; Fergusons' Answer, at 
p. 2, ,; 3. 
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4. Kym Ferguson and Michael Ferguson are partners in Ferguson Farms.ls 
IV. FINDINGS OF FACT AND CONCLUSIONS OF LA V\l 
V/hen a case is tried upon the facts without a jury, this Court must find the facts 
specifIcally and state separately its conclusions of law. 19 It is the province of this Court 
to weigh conflicting evidence and testimony and to judge the credibility of the 
\",itnesses.20 
A. Harris Inc.'s Claim for Breach of Contract against Johnson. 
1. Findings of Fact. 
a. Egan had a pnor working relationship with Johnson on other 
construction projects.21 Egan discussed the Fremont Project with \Vayne Johnson, OVVl1er 
of Johnson (hereinafter "Wayne"). Wayne expressed an interest in the paving for the 
Fremont Project. 
b. In early Spring of 2002, prior to bidding on the Fremont Project, 
Egan and Wayne inspected the Fremont Project construction site. Wayne's brother-in-
law, Dick Smith was also present. Dick Smith is employed by Johnson. 
18 Complaint, at p. 2, ~6; Fergusons' Answer, at p. 2, ~ 6. 
19 Idaho Rule of Civil Procedure ("1.R.c.P.") S2(a). 
20 Thorn Springs Ranch, Inc v. Smith, l37 Idaho 480, 484,50 P.3d 975, 979 (2002). 
21 In April of2001, Egan, on behalf of Johnson, signed a subcontract with Harris, Inc. for Johnson's on-site 
water line improvements at Midway Middle School in Rigby, Idaho (the "Midway Project"). See: 
Plaintiffs Exhibit 69. 
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c. Egan was employed as the business manager of Foxhollovv. 
Foxhollovi was interested in the excavation work on the Fremont Project. However, 
Foxhollow did not have a public works license, a requirement for bidding on the Fremont 
and Jefferson Projects. Wayne thought Johnson could cover Foxhollow's lack of a public 
works license by subcontracting with Harris, Inc. for the excavation, filling, grading and 
culvert work. Foxhollo\y would then be responsible for the excavation, filling, grading 
and culvert work and Johnson would complete the asphalt concrete paving work. 
Johnson only had a $500,000.00 public works license, however, and the total 
contractual amount of the excavation, filling, grading and culvert work, together with the 
asphalt concrete paving, exceeded $500,000.00.22 
d. The night before the bid opening for the Fremont Project, Egan 
telephoned Scott Harris, ovmer of Harris, Inc. (hereinafter "Scott"), to submit a bid on the 
Fremont Project. Egan indicated he was submitting the bid on behalf of Johnson. 
e. Johnson was the low bid on the site work for the Fremont Project. 
After the bid, but prior to Harris, Inc.' s execution of subcontracts with Johnson and 
Foxhollow, Scott met with Egan and Wayne at the Harris, Inc. office in Chubbock. At 
that meeting, Egan and Wayne asked Scott to break dow11 the site work into two 
subcontracts: the site work p0l1ion (to be under Jolmson's name), and the structural 
excavation of the building (to be under Foxhollo\y's name). At the meeting, Egan never 
notified Scott that he (Egan) was not working as an agent for both FoxhollO\v and 
Johnson. 
22 Plaintiff s Exhibits 68 and 71. 
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f. Scott was a\vare that F oxhollo\v did not have a public \Norks 
license. contractor on a public \,X/orks project is prohibited from subcontracting more 
than eighty percent (80%) of the work under any contract to be perfomled by him.2] A 
public works contractor may not accept a bid from any subcontractor who, at that time, 
does not possess the appropriate license for the project involved.2~ 
g. On June 13, 2002, Harris, Inc. \vas a\varded the construction 
contract on the Fremont Project.25 Harris, Inc. began work on the Fremont Project soon 
thereafter. 
h. Harris, Inc. was concemed about Foxhollov/s management of its 
1l1come and outflow on the Fremont Project; therefore Harris, Inc. paid some of 
Foxhollow's payroll, including Egan's and Melvin Voss's wages. (Melvin Voss worked 
as Foxhollow's Project Manager on the Fremont Project, and reported to Egan.) 
Egan testified that he was Harris, Inc.' s employee, but that Harris, Inc. did not 
withhold payroll taxes form Egan's checks. Voss testified he was Harris, Inc. 's employee 
and that Harris, Inc. paid his payroll taxes. Tony Robles, Harris, Inc.'s project 
superintendent on the Fremont Project, testified he did not hire Egan or record any hours 
worked by Egan. Copies of Harris, Inc.' s payroll checks to Egan do not show payroll tax 
withholding.26 Neither Egan nor Voss submitted copies of their pay stubs into evidence. 
However, Harris, Inc. reported Egan and Voss as employees on its tax returns. 
23 Idaho Code § 54-1902(2). 
24 Idaho Code § 54-1902(3)(a). 
2S See: Memorandum Decision and Order, Pro Rentals & Sales, inc. v. Fox Hollov,· Construction & 
Trucking. Inc., Jefferson County case no. CV 2003-314 (filed October 16, 2003) (hereinafter the "2003 
Memorandum Decision"), at p. 6. 
26 Plaintiffs Exhibit 18, at pp. 2-10. 
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This Court finds that neither Egan nor Voss were employees of Harris, Inc. 
Instead, Hanis, Inc. paid Foxhollov:'s payroll in order to ensure proper accounting by 
Foxhollow on the Fremont Project. Han'is, Inc. sought to derive an unjust benefit on its 
income taxes by listing Egan and Voss as employees on its income taxes. 
i. On June 21, 2002, Harris, Inc. sent check no. 12277, in the amount 
of $7,467 to Joh..l1son for \vork on the Fremont Project.27 Johnson did not retum check 
no. 12277 or infom1 Harris, Inc. that check no. 12277 was sent in error. Instead, Johnson 
deposited check no. 12277 into its account and paid Foxhollow the full $7,467.44.28 
According to Wayne Johnson, this was the same practice Jo1111son used with Harris, Inc. 
and Foxhollow on the Midway Project. 29 
j. On June 24, 2002, Egan, on behalf of Jo1111son, signed a 
subcontract with Harris, Inc. for excavation, filling, grading and culven work and asphalt 
concrete paving on the Fremont ProjeceO Execution of this subcontract took place after 
the work on the Fremont Project was underway. Johnson was to be paid $409,363.00 for 
work on the Fremont Project, but a large portion of these proceeds were to go to 
Foxhollow for the excavation, filling, grading and culvert work. 
k. In support of its breach of contract claim, Harris, Inc. cited to the 
"General Conditions to Contract," dated October 9, 2002 (hereinafter the "General 
Conditions"),3] which allegedly detail the general tenns of the contract between Harris, 
2i Plaintiff s Exhibit 21, at p. 2. 
28 Defendant Johnson's Exhibit C, at p. 2. 
29 See: Plaintiffs Exhibit 21, at p. l. 
30 Plaintiff s Exhibit 71. 
3] See: Plaintiffs Exhibit SO. 
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Inc. and its subcontractors.32 Although Scott testified that the General Conditions were 
attached to the Fremont Project subcontracts in 2002, the General Conditions are dated 
more than three months after the date Egan signed the subcontract on behalf of 
Jo1111son. 33 The General Conditions are not signed or initialed by any party, nor is there a 
signature line or space for initials anywhere on the document. The subcontract betv/een 
Johnson and Hanis, Inc., admitted at trial, did not have a General Conditions addendum 
attached to it. 34 
l. As work progressed on the Fremont Project, Egan made requests 
for progress payments toward the end of each month. Egan's requests would include 
billings, payroll records and any other expenses incurred as part of Foxhollow' s work on 
the Fremont Project. In addition, Melvin Voss recorded what equipment Foxhollow used 
on the Fremont Project, whose equipment was used, and the hours attributed to each 
piece of equipment. Foxhollow's equipment suppliers turned their billings into Voss, and 
Voss gave those billings to Tony Robles. Based upon Egan's and Voss's 
communications, Harris, Inc. issued progress payments. Hanis, Inc. normally would not 
make a progress payment to a subcontractor until all materialmen were paid. 
1l1. On August 5, 2002 and August 9, 2002, Hanis, Inc. signed Change 
Order no. 1 to Johnson's subcontract. 3s Change Order no. 1 increased the negotiated 
price for the installation of Geotech fabric, and thereby added $16,500.00 to Jol111son's 
32 Complaint, at pp. 4-5. 
33 Plaintiff s Exhibit 7l. 
34 Plaintiff s Exhibit 71. 
35 Plaintiff s Exhibit 16. This Court notes that page 1 and page 2 of Plaintiff s Exhibit 16 appear to be the 
same Change Order, signed by Scott on two different dates. 
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subcontract,36 \Vith Change Order no. 1, Johnson's subcontract with Harris, Inc. totaled 
$425,863.00.37 Egan signed Change Order no. 1 on behalf of Jo1111so11. 
n. On August 20, 2002, Harris, Inc. issued check no. 13182, in the 
amount of $21,904.00, to Jo1111son for work on the Fremont Project. 39 Johnson did not 
return check no. 13182 or inform Hanis, Inc. that check no. 13182 was sent in error. 
Instead, Johnson deposited check no. 13182 into its account and sent $21,904.00 to 
Foxhollow on August 21, 2002.40 This was the same practice Johnson used with Harris, 
Inc. and Foxhollow on the Mid,vay Project. 
o. On September 11, 2002, Harris, Inc. signed Change Order no. 2 to 
Johnson's subcontract. 41 Change Order no. 2 added the "Vo-Ag Building Pad" to 
Johnson's duties under its subcontract with Harris, Inc., for a price of $41,983.20.42 With 
Change Order no. 2, JOILl1son's subcontract with Hanis, Inc. increased to $467,846.20.43 
Egan signed Change Order no. 2 on behalf of Johnson. 44 
p. On September 16, 2002, Scott received a letter from a law firm 
representing Pro-Rentals & Sales, Inc. (hereinafter "Pro-Rentals") which demanded 
$7,781.01 in equipment rental fees from both the Jefferson and the Fremont Projects that 
had not been paid. 4s Foxhollow rented the various pieces of equipment from Pro-Rentals 
36 Plaintiff s Exhibit 16. 
37 Id. 
3S Id. 
39 Plaintiff s Exhibit 21, at p. 3. 
40 Plaintiffs Exhibit at p. 88. 




45 See: 2003 Memorandum Decision, at p. 1. 
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for use on both the Jefferson and Fremont Projects.46 Harris, Inc. neyer received these 
pmiicular Pro-Rentals receipts from Foxhollow, Egan or Johnson. 
q. On September 18,2002, Scott received notice from Western States 
Equipment (hereinafter "Western States") for approximately $51,000.00 in equipment 
rentals. Scott had never received notice of these billings from F oxhollO\y, Egan or 
Jolmson. 
r. On September 19, 2002, Scott receiyed a letter from attorneys for 
F oxhollow, which stated that all suppliers except Western States had been paid and that 
Foxhollow was not in default on the Fremont Project. As a result of this letter, Harris, 
Inc. sent no additional payments to Pro-Rentals. 
s. On September 20, 2002, Harris, Inc. issued payroll checks to Egan 
and Voss for their work on the Fremont Project on behalf of Foxhollow.47 
t. On September 27, 2002, Harris, Inc. sent a letter to 
"JolmsonlFoxhollow" regarding a default on the Fremont Project. 48 Neither FoxhollO\v 
nor J olmson ever cured the default. Harris, Inc. was forced to hire other contractors to 
finish a significant portion of the work on the Fremont Project. 10lmson did not respond 
to the September 27, 2002 letter or otherwise inform Harris, Inc. that Jolmson had no 
connection with the Fremont Project. 
u. On December 17,2002, Harris, Inc. issued check no. 14270, in the 
amount of $8,000.00, to Jolmson and L&M Landleveling for work on the Fremont 
46 2003 Memorandum Decision, at pp. 6-7. 
47 Plaintiff s Exhibit 52, at p. 14. 
48 See: Plaintiff s Exllibit 56. 
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Project, perforn1ed by Foxhollow.49 Johnson received check no. 14270, but retumed it, 
by letter from attomey Roger Cox, to Hanis, Inc. 50 In his letter, attorney Cox stated: 
As you knOw, L.M. Jonson Paving Company has no contract with 
Hanis, Inc. or anyone else regarding the North Fremont High School 
Project. Apparently one Dave Egan signed a contract with your company 
under the name of L.N. Jo1Ll1son Paving Company. 1\1r. Egan was not an 
agent or employee of L.N. Jolmson Paving Company nor did he have any 
authority either express or implied to execute any contract on behalf of 
L.N. Johl1son Paving. Moreover, our clients are not at all familiar \vith L 
& M Landleveling. Our clients have no obligation to Hanis, Inc. or 
anyone else regarding the North Fremont High School Project. Neither 
does our client claim any funds due on that project.5 ] 
v. Hanis, Inc. notified JolL.'1son of cost ovenuns in the amount of 
$34,334.80 for the Fremont Project.52 At trial, Scott testified that the cost overruns on the 
Johnson contract CL.1110unted to $39,667.83. The parties did not dispute that portions of the 
Johnson subcontract were not completed. However, Hanis, Inc. failed to present 
invoices, receipts or acknowledgments of any kind, by any third party, to prove the 
amount Harris, Inc. paid any third parties to complete the unfinished work on the Johnson 
subcontract. 53 
49 See: Plaintiffs Exhibit 57. 
50M 
5] Id. 
52 Plaintiff s Exhibit 29, at p. 4. 
53 This Court notes that Harris, Inc. admitted a "Continuation Sheet" to prove its damages resulting from 
Johnson's breach of its subcontract. See: Plaimiff s Exhibit 23, at p. 2. Hov,ever, the Conth'1uation Sheet is 
for work completed through August 31, 2002. This Court received no testimony as to when the work on 
Johnson's subcontract stopped and when third parties were hired to complete Johnson's subcontract. 
Harris, Inc. issued a joint check to Johnson and Land M Landleveling as late as December of 2002, which 
indicates some work was being done on Johnson's subcontract after August 31 of 2002. Hanis, Inc. also 
submitted a Job Cost Ledger for the Fremont Project. Plaintiffs Exhibit 52. Although the Job Cost Ledger 
was printed on December 31, 2003, it does not show when the entities listed therein were paid, or whether 
they were paid under Johnson's subcontract, or after Johnson's default. Plaintiffs Exhibit 52, at pp. 5-9. 
Furthermore, the invoices represented in Plaintiff s Exhibit 52 are Harris, Inc's representation of the 
invoices, not the actual invoices. 
FINDINGS OF FACT ANi) CONCLUSIONS OF LAW 14 
2. Conclusions of Law. 
a. For an agent to bind a principal to a third pan)' in contract the 
agent must have actual authority (express or implied) or apparent authority. 54 Actual 
authority may be either express or implied. 55 Express authority occurs when a principal 
explicitly authorizes an agent to act on the principal's behalf.56 Implied authority derives 
from those actions necessary to accomplish an act expressly authorized.5c Apparent 
authority occurs \vhen a principal by words or actions voluntarily places an agent in such 
a position that an ordinary person of business prudence would believe the agent is acting 
pursuant to existing authority.58 
b. Johnson expressly authorized Egan to tender an oral bid on the 
Fremont Project to Harris, Inc. Wayne met \\~th Scott and Egan and worked out a 
subcontract plan, whereby Harris, Inc. issued subcontracts to both Foxhollow and 
Jolmson. Harris, Inc. subcontracted the excavation, filling, grading and culvert work on 
the Fremont Project to both Foxhollow and Johnson. 59 Johnson's subcontract also 
contained the asphalt concrete paving job.60 Harris, Inc. sent checks to Johnson for its 
portion of the excavation, filling, grading and culvert work. 61 Johnson cashed those 
checks and sent the entire proceeds to Foxhollo\y.62 This \\-as the same system Harris, 






v. Idaho State 
59 Plaintiffs Exhibits 68 and 71. 
60 Plaintiff s Exh ibit 71. 
140 Idaho 904, 908,104 P.3d 946,950 (2004). 
61 See: Plaintiffs Exhibit 21, at pp. 2-3. 
62 Plaintiff s Exhibit 32, at pp. 88, 160. Johnson Exhibit C and Ex.l-jibit D. 
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subcontract on behalf of Joln1son,63 Harris, Inc. sent checks to Johnson, and Joln1son 
passed the proceeds on to F oxhollo\:v.64 This COUli finds that, on the Fremont Project, 
Jolmson expressly authorized Egan to sign its subcontract and the two change orders with 
Harris, Inc. From Harris, Inc.'s perspective, Egan celiainly had apparent authority to 
f01111 a contract on behalf of Johnson. Accordingly, this COUli finds that Egan had 
express authority to contract on Joln1son's behalf. In the altemati'/e, this COUli finds 
Egan had apparent authority to contract on Jolmson's behalf. As a result, Jolmson formed 
an enforceable subcontract with Harris, Inc. 
c. Johnson breached its contract with Harris, Inc. by failing to finish 
the work specified in its subcontract. 
d. With regard to a claim for damages, the burden is upon the 
claimant to prove not only that it was injured, but that its injury was the result of the 
defendant's breach; both amount and causation must be proved with reasonable 
certainty. 65 
e. Although the parties did not dispute that Harris, Inc. suffered 
damage by Johnson's failure to complete the tasks it agreed to complete, Harris, Inc. 
offered only speculative testimony as to the amount of damage attributable to Joln1son. 
For example, Scott Harris testified that he retained a series of employees, suppliers and 
contractors to finish the paving, at a cost of "around $147,000.00." Scott Harris testified 
that he computed this figure based upon the amount Harris, Inc. paid "to finish." 
63 See: Plaintiffs Exhibit 70. 
64 Plaintiffs Exhibit 21, at p. l. 
65 v. Clear Lakes Trout Co., Inc., 143 Idaho 733, 740, 152 P.3d 606,611 (2007). 
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In support of damages against Johnson, Banis, Inc. introduced Plaintiffs Exhibit 
52, pages 5-8: a job cost ledger vYith an analysis of the Fremont Project. Plaintiff s 
Exhibit 52 pages 5-8, however, is a list of invoices, prepared by Banis, Inc. It includes 
payments to Egan,67 payments to Foxhollow,68 Jolmson,69 and Melvin Voss. 70 Plaintiffs 
Exhibit 52 does not shov\' the dates that the listed invoices were paid. Furthermore, 
Plaintiffs Exhibit 52 shows that the Jolmson Subcontract was only 63% complete, 
despite the fact that the "data date" on the ledger is December 31, 2003. 71 Thus, 
Plaintiffs Exhibit 52 fails to show, with any kind of accuracy, the amount Banis, Inc. 
paid to "finish" the Johnson subcontract. 
Banis, Inc. did not produce third-party invoices of labor, supplies or materials 
needed to finish the Jonson subcontract. For these reasons, this Court finds Banis, Inc. 
failed to prove, with any reasonable sort of accuracy, the amount of damages it suffered 
as a result of Johnson's breach. For these reasons, Hanis, Inc. shall take nothing by its 
breach of contract claim against Johnson. 
B. Harris Inc.'s Unjust Enrichment Claim against Johnson. 
1. Findings of Fact. 
a. Hanis, Inc. complained that it confened financial benefits upon 
Johnson which. under the circumstances. would be inequitable for Jolmson to retain.72 
~ • A 
66 See: Plaintiff s Exhibit 52, at pp. 5-8. 
67 Plaintiffs Exhibit 52, at pp. 6, 7, 8. 
68 Plaintiff s Exhibit 52, at p. 6. 
69 Id. 
70 Plaintiff s Exhibit 52, at pp. 7, 8. 
71 Plaintiffs Exhibit 52, at p. 8. 
72 Complaint, at p. 8. 
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h. The checks Han-is, Inc. paid to Johnson appear to be the work 
that Foxholloyv completed on the Fremont Project. It was undisputed the Johnson never 
had "so much as a shovel" on the Fremont Project construction site. Jolmson paid the 
monies it received from HarTis, Inc. directly to Foxhollow without retaining any portion 
thereof.73 
c. Jolmson's pOl1ion of Fremont Project, paving, never came 
to fruition, as Foxhollmv defaulted on its portion of the excavation v,cork prior to the 
appropriate time for the paving. 
2. Conclusions of Law. 
a. The elements of unjust enrichment include: (1) a benefit conferred 
on the defendant by the plaintiff; (2) the defendant appreciates the benefit; and (3) it 
\vould be inequitable for the defendant to accept the benefit without payment of the value 
of the benefit. 74 
h. Harris, Inc. put on no evidence of a benefit conferred upon 
Johnson that would be inequitable for Johnson to retain. Harris, Inc. put on no evidence 
that the money paid to Jolmson, for the benefit of Foxhollow, was not validly earned by 
Foxhollow. Furthermore, Harris, Inc. put on no evidence of any benefit to Johl1son 
directly. For these reasons, this Coun finds that Harris, Inc. has not sho\vn, by the 
preponderance of the evidence, that Jolmson received a benefit for which equity requires 
recompense. Thus, Harris, Inc. shall take nothing by its unjust enrichment claim against 
Jolmson. 
73 Defendant Johnson's Exhibits C and D. 
74 TelO71 Peaks investmenr Co .. LLC v. Ohme, 146 Idaho _,195 P.3d ]207,1211 (2008). 
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C. Harris Inc.'s Unjust Enrichment Claim against Egan. 
1. Findings of Fact. 
a. David Egan was the on-sight project manager for Foxholloy\' on the 
Fremont Project. From May through September of 2002, Hanis, Inc. issued payroll 
checks to Egan for done 011 the Fremon1 Project.'s According to Scon Han-is, 
Harris, Inc. paid s payroll (as well as the payroll of other Foxhollo\\' employees) to 
manage Foxhollow's financial outflmv on the Fremont Project.16 The evidence does not 
reasonably reflect that Han-is, Inc. did not withhold social security or other payroll taxes 
from Egan's checks. 
h. From November 2001 through March of 2002, Hanis, Inc. issued 
checks to Foxhollow for work done on the Jefferson Project. 77 
c. From May through December of 2002, Hanis, Inc. issued checks 
to Foxhollow (some of which were Y\Tittenjointly to Foxhollow and to a materialman) or 
to Johnson for work done by Foxhollow on the Fremont Project.1S 
d. Egan was the business manager for Foxhollow. Hanis, Inc. knew 
or should have known that Egan was the business manager for Foxhollow.79 
e. On September 16, 2002, Scott received a letter from a la\'\ firm 
representing Pro-Rentals which demanded $7,781.01 in equipment rental fees from both 
the Jefferson and the Fremont Projects that had not been paid. 80 
75 See: Plaintiff s Exhibit 18 (excluding page Lebeck no. 1173 to Demian Egan). Plail1tiff s 
Exhibit 25-C, wherein counsel for Foxhollow maintained that Hanis, Inc. paid "all payroll ... pursuant to 
the agreement of the parties." Plaintiff s Exhibit 25-C, at p. 1. 
76 Id. 
77 See: Plaintiffs Exhibit 19, pp. 1-4 (check nos. 1098, 11128, 1174 and 1141). 
78 See: Plaintiffs Exhibit 19, at pp. 5-8 (check nos. 11950,12275,12667 and 13733); Plaintiffs Exhibit 57. 
79 See: Plaintiffs Exhibit 25-B. 
80 See: 2003 Memorandum Decision, at p. 1. 
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f. On September 18, 2002, Scott received notice from 'Western States 
for S51,000.00 in equipment rentals. Western supplied son1e 
equipment on the Fremont Project. Harris, Inc. did not introduce into evidence a copy of 
the billing from Western States or the notice of unpaid billing. 
g. On September 19, 2002, Scott received a letter from attorneys 
wherein Foxhollow acb10\yledged that the Western States ilwoice was 
unpaid. 8! Foxhollo\y, through counsel, also suggested that the Western States invoice 
related to "change of conditions" which Harris, Inc. "failed to forward \vith the owner" 
on behalf of Foxhollow.82 
2. Conclusions of Law 
a. The elements of unjust enrichment include: (1) a benefit conferred 
on the defendant by the plaintiff; (2) the defendant appreciates the benefit; and (3) it 
would be inequitable for the defendant to accept the benefit without payment of the value 
of the benefit. s3 
b. The record does not substantiate, by a preponderance of the 
evidence, that Harris, Inc. conferred a benefit upon Egan. Although Harris, Inc. paid 
Egan's payroll on behalf of F oxhollow, Scott Harris testified that this was an accounting 
measure aimed at ensuring that Foxhollow's liabilities, incurred on the Fremont Project, 
'were paid. Foxhollow, through counsel, concurred with Scott Harris's assessment of the 
payroll issue. 84 
81 Plaintiff s Exhibit 25-C. 
82 Plaintiff s Exhibit 25-C. 
83 Teton Peaks Investment Co., IIC v. Ohme. 146 Idaho at _, 195 P.3d at l2ll. 
84 Plaintiff s Exhibit 25-C. . 
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In other \yords, the benefit Harris, Inc. bestovved, by paying Foxhollow's payroll, 
was upon ~~~'-"'--'-'-, not Egan. Foxhollow (not Harris, Inc.) owed Egan the \vork 
Egan performed on the Fremont Project. Had Harris, Inc. paid Foxhollovv the wages 
incurred by Foxhollo\\"s employees. then Foxhollmv viould have mved Eg:an his v\"ag:es. 
'" ... w - ~ <.... 
By paying Foxhollow's payrolL Harris, Inc. simplified Foxhollow's accounting on the 
Fremont Project, to ensure that Harris, Inc. did not become liable for any 
accounting error or mismanagement by F oXchollow. 
c. Furthermore, Harris, Inc. apparently premises its unjust enriclnnent 
claim upon Egan's alleged failure to submit the Pro-Rentals and \Vestem States invoices 
to Harris, Inc. in a timely manner. Harris, Inc. did not admit the Pro-Rentals invoice into 
evidence. In his 2003 Memorandum Decision, Judge St. Clair found that Foxhollov\" 
authorized the rental of the Pro-Rentals equipment on both the Fremont and Jefferson 
Projects. However, Harris, Inc. failed to put on any evidence as to the tenns of its 
contract \yith Foxhollow on the Jefferson Project. 
d. With regard to the Pro-Rentals equipment hired by Foxhol1ow for 
the Fremont Project, Harris, Inc. did not put on evidence that the Pro-Rentals equipment 
was hired by Egan for his personal use. Egan did not have a subcontract with Hanis, Inc. 
Egan vvas employed by Foxhollo\\' on the Fremont Project, and acted as an agent for 
Johnson. There is nothing in the record to suggest that Egan hired Pro-Rentals to 
complete work for his personal benefit. Any benefits bestowed by Pro-Rentals went to 
Foxhollow and/or to Johnson, not Egan. 
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c. Harris, Inc. did not admit the \Vestem States invoice into evidence. 
"tvfelvin testified that both he and Egan hired \Vestern to complete \york on 
the Fremont Project. Both Voss and Egan were employed Foxhollovv. FoxhollO\v 
ackl10v\'ledged the use of Western States' equipment on the Fremont Project. S5 Voss did 
nol enlighten as to v,,'hether the equipment Western States supplied was used on 
"vas operating) or the Foxhollov,; 
subcontract. There is no eyidence that Egan hired any materialmen or equipment 
suppliers to work on his 0\\11 (Egan's) behalf. Thus, this Court finds that no benefit 
inured to Egan personally by the rental of Western States equipment. 
f. For the foregoing reasons, this Court finds that Hanis, Inc. failed 
to provide evidence to substantiate its unjust enrichment claim against Egan. 
D. Harris Inc.'s Unjust Enrichment Claim against Kym Ferguson. 
1. Findings of Fact. 
a. Kym Ferguson IS a partner m Ferguson Farms, along with his 
brother, Michael Ferguson. 
b. Demian Egan incorporated Foxhollow on January 27, 2000. 86 
Kym and !'vlike became officers in Foxholloyv as of February 19, 2002.8~ Hmvever, Kym 
was involved in the management of F oxhollow before February of 2002, as evinced by a 
document, dated November 1, 2001, entitled ":t\1eeting of the Board of F oxhollov,c 
Construction & Trucking, Inc.," which meeting was held in Kym Ferguson's home. 88 
85 Plaintiff s Exhibit 25-C. 
85 Plaintiffs Exhibit 32, at p. 14. 
87 Plaintiff s Exhibit at p. 25. 
88 Plaintiff s Exhibit 32, at p. 26. 
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Much of Foxhollov/s funding came from J\1ike and Kym Ferguson, acting under 
Ferguson Farms. 
c. FoxhollO\\' owned no equipment except for one semi truck. Kym 
Ferguson purchased an excavator a front-end loader and leased them to F oxhollow 
for use on both the Jefferson and the Fremont Projects. 89 In the of 2002, Foxnollow 
owed Ferguson Fanm approximately $75,000.00 for equipment rental on the Fremont 
Project. In addition, Mike and Kym Ferguson personally invested approximately 
$70,000.00 to join Foxhollow. Mike and Kym Ferguson also paid some of Foxhollow's 
debts (withholding taxes) out oftne Ferguson Fanns account. 
d. As early as November of 2001, when Kym was involved in the 
management of Foxhollow, Foxhollow was in disarray_ Money was "disappearing" out 
of Foxhollow's bank account. 90 Assets were being purchased without Board approval. 91 
The secretary, Bessie Bradshmv (hereinafter "Bessie"), was not always given copies of 
checks wTitten by the president, Demian, or by Egan.92 Billings and receipts 'were not 
timely given to Bessie.93 Although Ferguson Farms rented equipment to Foxhollow, the 
Board had not agreed upon an hourly, daily or \veekly rate for each piece of equipmene~ 
Employee time cards did not specify whether the equipment used belonged to F oxhollow 
or Ferguson Farms.95 Employees were not using job numbers on time cards, \vhich 
89 Plaintiffs Exhibit 32, at p, 27. 




94 Plaintiffs Exhibit 32, at p, 27. 
95 Jd. 
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confused Bessie's job cost reports. 96 Checks written on behalf Foxhollo\\' did nOT 
the job name or whether the check covered a repair or a job cost. Foxhollow \\"as 
inyolyed in several projects in approximately the same time period: the Midway Project, 
the Jefferson Project, the Fremont Project. and at least one project in Jackson, \Vyoming. 
c. On June 2 L 2002, Harris, Inc. issued check no. 12277, in the 
amount £7,467 to J olmson for work on Fremont Project. 98 Johnson not 
return check no. 12277 or inform Harris, Inc. check no. 12277 was sent in error. 
Instead, Johnson deposited check no. 12277 into its account and paid Foxhollov\' the full 
$7,467.44.99 
f. On August 20, 2002, Harris, Inc. issued check no. 13182, in the 
amount of $21,904.00, to Johnson for work on the Fremont Project.lOO Johnson deposited 
check no. 13182 into its account and sent $21,904.00 to Foxhollovv on August 21, 
2002.101 
g. In late September of 2002, Kym and Mike Ferguson both resigned 
from the Board of Directors of Foxhollow and sold their shares of stock.]02 Thereafter, 
Kym Ferguson had no other involvement in Foxhollow after his resignation from the 
Board and the sale of his stock, other than to collect rent from Foxhollo\v for the building 
(o\med by Kym and a third pmiy) which Foxhollov: rented for its headquarters. At the 
same time, Ferguson Trucking pulled its equipment off the Fremont Project. 
96 Id. 
97 rd. 
98 Plaintiff s Exhibit 21, at p. 2. 
Defendant Johnson's Exhibit C, at p. 2. 
lOG Plaintiffs Exhibit 21, at p. 3. 
IO} Plaintiffs Exhibit 32, at p. 88. 
102 Plaintiffs Exhibit 32, at pp. 28, 29,34, and 35. 
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h. In earlv October of 2002. Scott called Kvm Ferguson and asked 
,./ ' ,./ "-" 
Kym to return his equipment to the Fremont Project site." e3 Kym agreed to return his 
equipment to the Fremont Project site if Harris, Inc. \vould pay Ferguson Farms directly, 
rather than paying Foxhollo\\' for the rental of the equipment. Scott agreed to this 
104 Most of the work completed Farms was clean-up, and 
occurred in part in October of 2002. 
i. After Kym left Foxhollo\v, he received a call from Vi/estern States 
informing him that \Vestern States had not been paid. Vvnen he \vas still an officer of the 
corporation, Kym turned billings in to Foxhollow. 
j. In December of 2003, Ferguson Fanns made demand upon Harris, 
Inc. in the amount of $31,783.00 for work performed on the lefferson Project, and in the 
amount of $47,234.90 for work performed on the Fremont Proj ect. lOS Ferguson F mms 
ultimately released Harris, Inc. of these claims in exchange for the sum of $1 0,348.75. 106 
2. Conclusions of La,,,. 
a. The elements of unjust enrich.rnent include: (1) a benefit conferred 
on the defendant by the plaintiff; (2) the defendant appreciates the benefit; and (3) it 
\vould be inequitable for the defendant to accept the benefit without payment of the value 
of the benefit.IJ~ 
b. Harris. Inc. premlses its unjust enriclm1ent claim against Kym 
Ferguson solely upon Foxhollow's alleged failure to submit the Pro-Rentals and Western 
i03 See: Plaintiffs Exhibit 36, at p. 7. 
104 Id. 
105 Plaintiffs Exllibit 2S-A. 
i06 Plaintiffs Exhibit 39. 
lOITetoI1Peaks]l1vestmentCo .. LLCv. Ohme.146Idahoat .19SPJdal121L 
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States invoices to Harris, Inc. in a timely manner, Harris, Inc.'s S21,904.00 payment to 
FoxhoIlo\v on 2002. and the money Harris, Inc. paid to 
Farn1s. 
c. \\'ith regard to Pro-Rentals invoice(s), Harris, Inc. did not 
submit such . into the record. Clair's 2003 I\1emorandum Decision 
found that the Foxhollo\\' authorized the rental ofthe Pro-Rentals equipment. The dates 
of the Pro-Rentals invoices, enumerated in the 2003 Memorandum Decision, show that 
Pro-Rentals invoiced FoxhollO\v for the equipment before Kym Ferguson resigned from 
Foxhollow. 108 Nothing in the record attributes the Pro-Rentals invoice(s) to Kym 
Ferguson individually. 
d. Harris, Inc. did not admit the Western States invoice into evidence. 
Foxhollow's attorney, in a letter dated prior to Kym Ferguson's resignation from 
Foxhollow, acknowledged that Foxhollo\v hired Western States on the Fremont Project. 109 
Given Kym Ferguson's testimony that Western States notified him of the outstanding 
invoice, this Court infers that Kym Ferguson negotiated with \Vestern States on behalf of 
Foxhollow. Nothing in the record infers that Kym Ferguson hired Western States' 
equipment for personal use or for Ferguson Fanm' use on the Fremont Project. 
e. For these reasons, this Court finds that Harris, Inc. has not shovm, 
by a preponderance of the eyidence, that the Pro-Rentals or \Vestern States invoices can 
be attributed to Kym Ferguson in his individual capacity. 
108 See: 2003 Memorandwl1 Decision, at p. 7. 
109 Plaintiff 5 Exhibit 25-(, 
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f. Furthermore, Harris, Inc. has failed to sustain its burden to pierce 
the corporate veil of F oxhollovv and attribute these debts to Kym Ferguson personally. 
"To \varrant casting aside the legal fiction of distinct corporate existence ... it must ... 
be shown that there is such a unity of interest and ov:.;nership that the individuality of 
such corporation and such person has ceased; and it must further appear from the facts 
that the observance of the fiction of separate existence 'would, under the circumstances, 
sanction a fraud or promote injustice."110 
g. Although Harris, Inc. has sho\",n that Kym Ferguson was a director 
of Foxholluw during some of the period relevant to the Fremont Project and to the Pro-
Rentals and Western States invoices, merely being a director or officer of a corporation is 
not sufficient to pierce the corporate veil. lll 
h. Harris, Inc. has not sho\\11 such unity of ownership that the 
individuality of Foxhollo\v and Kym Ferguson had ceased to exist. Indeed, the evidence 
suggests a distinct separation between Foxhollo\v and Kym Ferguson. Kym Ferguson did 
not incorporate Foxhollow, but joined approximately one year after its formation. "V.'hen 
Kym Ferguson sa\v that Foxhollow did not OW11 certain equipment necessary for its 
subcontract on the Fremont Project, Kym personally purchased the equipment and rented 
it to Foxhollow. When Kym felt that the financial concerns of Foxhollow were beyond 
his ability to control, he left the corporation, at a financial loss to himself and/or Ferguson 
Fanus. 
llO Maroun v. FVyreless Systems, Inc., 141 Idaho 604, 613, 114 P.3d 974, 983 (2005) 
Boyd, 50 Idaho 752, 761,300 P. 895, 897 (1931)]. 
III Maroun v. Systems. Inc., 141 Idaho at 613,114 PJd at 983. 
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Hayhurst v. 
i. F or these reasons, this COUl1 finds that Harris, Inc. has not ShO\Vl1 
adequate grounds for piercing the corporate veil 'Nith regard to Kym Ferguson. Harris; 
Inc. shall take nothing by its unjust enriclm1ent claim against Kym Ferguson 
E. Harris Inc.'s Breach of Good Faith and Fair Dealing Claim against Johnson. 
1. Findings of Fact. 
a. In late June of 2002, Jolmson executed a subcontract with Harris, 
Inc., through its agent Egan, whereby Jolmson \vas bound to provide excavation, filling, 
grading, culvert and asphalt concrete paving on the Fremont Project. ll2 Shortly thereafter, 
Demian Egan, president of Foxhollow, executed a subcontract with Harris, Inc. to 
provide excavation, filling, grading and culvert on the Fremont Project.]]3 The division 
between the work to be completed by JoOOson, and the work to be completed by 
Foxhol1ow, was not delineated in the subcontracts, other than the fact that JoOOson \vould 
do the asphalt concrete paving at the end of the "excavation, filling, grading & culvert."114 
b. At some point in the Fall of 2002, which date or period was not 
introduced into evidence, Foxhollow defaulted on its "excavation, filling, grading & 
culvert" work. There is no evidence as to what particular jobs were not completed. 
Although Plaintiff s Exhibit 23 shows a division of the jobs to be completed under the 
Johnson and Foxl1011ow subcontracts, nothing in the record infers Johnson' s (or 
F oxl1011ow' s) agreement to the division ShOW11 in Plaintiff s Exhibit 23. 
!l2 Plaintiff s Exl1ibit 7l. 
i!3 Plaintiffs Exl1ibit 68. 
114 This Court notes that in Plaintiffs Exl1ibit 23, BalTis, Inc. broke down the work to be covered under the 
Foxl1011ow subcontract (Plaintiffs Exl1ibit 23, at p. 1) and the Johnson subcontract (Plaintiffs Exhibit 23, 
at p. 2). The scheduled value of the jobs listed on pp. 1 and 2 of Plaintiffs Exhibit 23 match the amount of 
the Foxhollow subcontract and the Jolmson subcontract, respectively. 
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In addition, Plaintiff s Exhibit 23 purports to show the percentage of \\'ork 
completed under the Jolmson and Foxhollow subcontracts, but Plaintiffs Exhibit 23 is 
dated August 31, 2002. The evidence suggests that the default occurred sometime in 
September of 2002. Thus, the record does not accurately reflect vd1etheL or what 
portion, of the default went to FoxhollO\y's subcontract, Jolmson's subcontract, or both. 
This Court vvill not speculate as to \\'hat portion of liability might to Jolmson 
based upon Foxhollow's default, given the silence of the Foxhollov; and Jolmson 
subcontracts about the division of labor on the excavation, filling, grading and culven 
portions of the Fremont Project. 
c. The evidence suggests that, based upon Foxhollow's default, 
Johnson never began its asphalt paving work on the Fremont Project. Harris, Inc. 
introduced a letter into evidence which it sent to Johnson on September 27,2002.]]5 The 
letter reads, in its entirety: 
Dear Wayne, 
Please review the attached proposal for a satisfaction of the default at 
North Fremont. I would appreciate your cooperation in seeing that a 
solution is found short of the legal battle that would most likely take place 
if your contract obligations cmmot be met. 
Sincerely, 
Scott Hanis1l6 
Plaintiff S Exhibit 56 does not include an attached proposal, nor IS such proposal 
otherwise found in the record. 
115 See: Plaintiffs Exhibit 56. 
116 Id. 
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d. Scott mailed Plaintiff s Exhibit 56 to Johnson at Johnson's 
business address, 1105 S. Bonneville, Idaho I i~ never 
received the letter. This Court finds that Jolmson received Scotfs September 27, 2002 
letter. According to Scott, Johnson never . it sent a letter December. 
from Johnson's attorney, in which any contract with Harris, Inc.llS 
e. Hanis, Inc. no evidence to Court sho\\"ing the amount 
of damages it suffered based upon Jolmson's failure to conduct the asphalt concrete 
paving portion of its subcontract. 
2. Conclusions of Law. 
a. The covenant of good faith and fair dealing is, under Idaho law, 
implied in every contract. 1l9 However, the covenant of good faith and fair dealing cannot 
override an express provision in the contract. l2O To the extent the covenant of good faith 
and fair dealing applies to a particular set of circumstances, the Idaho Supreme Court has 
rejected "the amorphous concept of bad faith as the standard for determining whether the 
covenant has been breached."l21 Instead, "the covenant is an objective determination of 
whether the parties have acted in good faith in tenns of enforcing the contractual 
provisions."122 An objective detennination can only be made by considering a pany's 
118 
of a Johnson check, showing business address). ~~~. Plaintiff's Exhibit 32, at p. 88 
Plaintiff's Exhibit 57. 
119 FVade Baker & Sons Farm v. Corporariol7 of Presiding Christ 
Saints, 136 Idaho 922, 926,42 P.3d 715,719 (Ct. App. 2002). 
120 Independence Lead Mines Company v. Hecla Mining Company, 143 Idaho 22, 26, 137 P.3d 409, 413 
(2006) [citing: Clement v. Farmers Ins. Exchange, 115 Idaho 298,300,766 P.2d 768, 770 (1988); First 
Security Bank of Idaho v. Gaige, 115 Idaho 172, 176, 765 P2d 683, 687 (1988)] .. 
121 Independence Lead Mines Company v. Hecla 143 Idaho at 26-7, 137 P.3d at 413-4 
[citing: Metcalfv. Intermountain Gas Co, 116 Idaho 622, 627, 778 P.2d 749 (1989)]. 
122 Lead Mines Company v. Hecla Mining Company, 143 Idaho at 137 P.3d at 414 
[citing: Jenkins v. Boise Cascade Corp., 141 Idaho at 243,108 P.3d at 390]. 
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reasonableness in carrymg out the contract prOVlsIOns. If a pal1y to the contract 
violates, nullifies or significantly ImpaIrS benefit part~y 11as 
violated this COVenal1t. 124 
b. Johnson's subcontract \vith Harris, 
good faith and fair dealing. Jolmson's failure to \vork Hanis, Inc. to complete the 
paying 'cYork, and Johnson's disavowal of a contractual relationship Harris, Inc., 
yiolated Jolmson's covenant of good faith and fair dealing under its subcontract with 
Harris, Inc. 
c. A breach of the covenant of good faith and fair dealing results in 
contract damages. 125 Harris, Inc. failed to prove what portion of liability should inure to 
Johnson based upon Foxhollow's default. Futhermore, Harris, Inc. failed to show the 
cost of the paving work, apparently completed by a third party, on the Fremont Project. 
Accordingly, this Court finds that Harris, Inc. shall take nothing by its breach of the 
covenant of good faith and fair dealing as against Johnson. 
F. Harris Inc.'s Breach of Good Faith and Fair Dealing Claim against Egan. 
1. Findings of Fact. 
a. Harris, Inc. had no contract with Egan. Although Egan signed the 
Johnson subcontract, and the change orders to the Jolmson subcontract, he did so as an 
agent of Jolmson and not on his 0\\,11 behalf. 
123 Independence Lead Mines Company v. Hecla Mining 143 Idaho at 27, 137 P.3d at 414. 
124 Commercial Inc. v. Rex Ai & Lea Trus[, 145 Idaho 208, 217, 177 P.3d 955, 964 
(2008) [citing: Steiner 1'. Ziegler-Tamura Ltd., Co., 138 Idaho 238,242,61 P.3d 595, 599 (2002)]. 
125 Bybee v. Isaac, 145 Idaho 251, 260, 178 P.3d 616, 625 (2008). 
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b. Egan also worked on the Fremont Project as an employee of 
Foxhollow. 
2. Conclusions of La'w, 
a. The COy en ant of good faith and fair dealing arises regardillg 
terms agreed to by the paIiies. J26 "The coyenant requires that the parties perform, in good 
faith, the obligations imposed by their agreement .... "127 
b. \\'ithout evidence of an enforceable contract bet\veen Harris, Inc. 
and Egan, this COUli has no basis for a finding that Egan breached his covenant of good 
faith and fair dealing \vith Harris, Inc. Accordingly, Harris, Inc. shall take nothing by its 
claim that Egan breached his covenant of good faith and fair dealing with Harris, Inc. 
G. Harris, Inc.'s Fraud Claim against Jobnson. 
1. Findings of Fact. 
a. In its Complaint, Harris, Inc. premIses its fraud claim against 
Johnson on Egan's assurance to Scott Harris that all bills incurred by Foxhollow or 
Johnson from material suppliers or equipment lessors had been paid aIld had been 
submitted to Harris, Inc.128 Harris, Inc. also bases its fraud claim upon Foxhollow's 
statements to Harris, Inc., through Foxhollow's attomeys in letters dated September 19, 
and September 23, 2002, that all suppliers to the Fremont construction project had been 
paid, save for Western States, and that F oxho11O\Y was not in default. 129 
126 Leuunich v. Key Bank Narional Association, 141 Idaho 362, 368, 109 P.3d 1104, 1110 (200S) [citing: 
Taylor v. Brmvning, 129 Idaho 483, 490, 927 P.2d 873, 880 (1996): Idaho First ,Vational Bank v. Bliss 
Valley 121 Idaho 266,288,824 P.2d 841, 863 (1991)]. 
127 Lettunich v. Key Bank National Association, 141 Idaho at 368, 109 P.3d at 1110 [citim>:: Idaho Pml'cr 
Company v. Cogeneration, Inc., 134 Idaho 738, 750, 9 P.3d 1204, ]216 (2000)]. 
128 Complaint, at pp. S, 9. 
po . 
-~ Complamt, at pp. 7, 9. 
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b. Hanis, Inc. received notice of an unpaid invoice from Western 
States on September 18, after HalTis~ Ille. luade progress paY111e11ts to Jom1S011 iII 
June and August of 2002.130 The Western States invoice is not in the record. The record 
reflects that Voss Egan negotiated \vith \Vestern 
Fremont Project. The record also reflects that FoxhollOlv hired \\'estern Slates due to 
allegedly changed conditions on the Fremont Project site.l3l HOIvever, there is no 
evidence in the record as to whether the material or equipment provided by Western 
States was used for work on the Jolmson subcontract, the Foxhollo\v subcontract, or both. 
c. Hanis, Inc. received notice of unpaid invoices on both the 
Jefferson and the Fremont Projects from Pro-Rentals. 132 Jolmson subcontracted with 
Harris, Inc. on the Jefferson Project. On June 8, 2001, Hanis, Inc. issued check no. 
10084, in the amount of $25,868.45, to Jolmson for work on the Jefferson Project. 133 
However, the equipment \vas rented by Foxhollow for use on the Jefferson Project from 
May through June of 2002, almost a year after Harris, Inc. issued its check to Johnson. 134 
Thus, any alleged assurance by Johnson or its agents, in June of2001, that all invoices on 
the Jefferson Project attributable to Johnson were paid, can not be a basis for fraud with 
regard to unpaid invoices from May through June of2002. 
130 See: Plaintiffs Exhibit 2 L at pp. 2, 3. 
131 Plaintiffs Exhibit 25-C. 
132 2003 Memorandum, at p. 2. 
133 Plaintiff s Exhibit 21, at p. 1. 
1~4 . 2003 Memorandum, at pp. 7, 20. 
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d. With regard to the Pro-Rentals invoices on the Fremont Project, 
record lacks evidence as to whether the five (5) Pro-Rentals mvoices for the Fremont 
Project pertained to on behalf of the Foxhollov, subcontract, on behalf of the 
101111son subcontract, or both. Thus. if this Court should find that either Egan or Voss 
intentionally misrepresented the outstanding InYoices to Harris, Inc., evidence does 
not provide this Court, beyond mere speCUlation, a sufficient basis to find that 101111son 
(as opposed to Foxhollow) was the cause of the injury to Harris, Inc. \"Vithout a shmving 
of causation, by the preponderance of the evidence, this Court must conclude that Harris, 
Inc. has not proven fraud against 101111son. 
c. Although Foxhollow completed \vork on the Fremont Project on 
behalf of 10hnson's subcontract \vith Harris, Inc., Foxhollow had its OVV11 subcontract 
with Hanis, Inc. The evidence does not reflect whether Foxhollow's representations to 
Harris, Inc., in its attorney's letters to Hanis, Inc. dated September 19, 2002136 and 
September 23, 2002,137 applied to F oxhollow' s subcontract with Harris, Inc. or 1 oh11son' s 
subcontract with Harris, 111c. In addition, Harris, Inc. received notice from Pro-Rentals, 
prior to receipt of F oxhol1ow' s letters, that invoices from both the Jefferson and Fremont 
Projects remained outstanding. Accordingly, this Court finds that Harris, Inc's fraud 
claim against 101111so11 must fail for lack of factual foundation as to causation. 
135 2003 Memorandum, at p. 7. 
136 See: Plaintiffs Exhibit 25-C. 
J3" This Court notes that a September 13, 2002 letter from counsel for Foxhollow was never admitted into 
evidence. 
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2. Conclusions of Law. 
a. Idaho Rule of Civil Procedure ("I.R.C.P. 9(b) reqUIres all 
averments of fraud and the circumstances constituting fraud to be pleaded \'vith 
particularity. 138 This means that the alleging party must specify in its complaint \yhat 
factual circumstances constituted the fraud. Indeed, a party must mne (9) 
elements to prove fraud: "1) a statement or a representation of fact; falsity; its 
materiality; 4) the speaker's lmo\vledge of its falsity; 5) the speaker's intent that there be 
reliance; 6) the hearer's ignorance of the falsity of the statement; reliance by the 
hearer; 8) justifiable reliance; and 9) resultant injury."14o 
h. \\'hether because of mismanagement on the part of Foxhollow, or 
disorganization on Egan's or Voss's part, Egan and/or Voss knew or should have knovm 
about the Pro-Rentals invoices. Egan's and/or Voss's failure to alert Harris, Inc. about 
the Pro-Rentals invoice, or Egan's and/or Voss's assurance to HalTis, Inc. that all 
outstanding invoices had been paid, \vas false. 
Egan and/or Voss's failure to aleli HalTis, Inc., or their inaccurate assurances to 
HalTis, Inc., regarding unpaid supplier invoices was material to either Foxhollow's 
subcontract \vith HalTis, Inc., Johnson's subcontract with HalTis, Inc., or both. 
Egan and/or Voss kne\v or should have knovm about the status of payment of any 
of Foxhollmv's material or equipment suppliers. As the production manager on the 
Fremont Project. Voss knev, or should have knovm that any assurance or silence about 
138 LR.C.P. 9(b). 
139 GlaZe!. Deffenbaugh, 144 Idaho 829, 833, 172 P.3d Il 04, 11 08 (2007) [citing: LR.C.P. 9(b): Jenkins v. 
Boise Cascade Corp., 141 Idaho 233, 239,108 P.3d 380, 386 (2005)]. 
140 Glazei' Deffenbaugh, 144 Idaho at 833, 172 P.3d at 11 08 Mannos ,'. l43 Idaho 927, 931, 
155 P.3d 1166, 1170 (2007)]. 
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the unpaid Pro-Rentals invoices \",as false and Inc. would rely upon Voss's 
assurances or As the business manager s 011 
the Fremom Project, Egan kne"v or should haye k.novm that any assurance or silence 
about the unpaid Pro-Rentals invoices was Harris, Inc. rely upon 
Egan's assurances or silence. Harris, Inc. 'was not aware of unpaid invoices for Pro-
umil September of 2002. 
Harris, Inc. \\as justified in relying upon the representations or silence of Voss or 
Egan regarding Foxhollow's material and equipment supplier invoices. 
Although Harris, Inc. suffered damage based upon Voss's or Egan's false 
assurances or silence, the evidence does not reflect whether the unpaid Pro-Rentals 
invoices dealt with equipment for work on the Johnson subcontract, the F oxhollow 
subcontract, or both. 
c. Foxhollovls letter to Harris, Inc., dated September 19, 2002,141 
evinces Foxhollow's failure to aleli Hanis, Inc. about the unpaid Pro-Rentals invoices 
dating from June 18, 2002 tlu'ough September 3, 2002.142 Foxhollow knew or should 
haye known that the September 19, 2002 letter was false in that it failed to alert Hanis, 
Inc. about the unpaid Pro-Rentals invoices. The omission was material, because it was an 
impoliant element in detennining Hanis, Inc.' s course of action. 143 
F o~hollo,,\', through its at10rney, knew or should have known of the material 
omission of the Pro-Rentals invoices. 
141 See: Plaintiffs Exhibit 25-C. 
142 See: 2003 Memorandum Opinion, at p. 7. 
See: Aspiazu v. Mortimer, 139 Idaho 548, 550, 82 P.3d 830, 832 (2003) [citinz: TValls ". Krebs, 131 
Idaho 616, 619, 962 P.2d 387,390 (1998)]. 
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Foxhollm\' ce11ainly expected Harris, Inc. to rely upon its representations, as the 
letter \\'as sent an eff0l1 To the serious issues that had arisen on the 
Fremont Project. 
However, Harris, Inc. Vias i£l1oranl about the falsity of tIle letter "Yvitll reflard 
~ . ~ 
to the unpaid Pro-Rentals invoices. Three earlier, on September 16, Scott 
received the letter from Pro-Rentals' attorney which demanded S3,023.11 111 unpaid 
equipment rental fees from, inter alia, the Fremont Proj ect. 144 
d. Harris, Inc. did not admit a September 2002 letter into 
evidence. 
e. Thus, Harris, Inc. 's fraud claim against Jolmson, based upon the 
September 19 and September 23 letters from F oxhol1ow' s attomey, must fail for lack of 
evidence that Harris was ignorant of the falsity of those letters. In addition, there is no 
evidence as to whether the Pro-Rentals equipment was used for purposes of the Johnson 
subcontract, the F oxhollow subcontract, or both. 
f. Based upon the lack of proof of Harris, Inc.' s ignorance of the 
alleged fraud by F oxhollow, and lack of proof of causation as to J olmson, this Court finds 
that Harris. Inc. shall take nothiml bv its claim offraud against Jolmson. 
,/ '-' '" L-' 
H. Harris, Inc.'s Fraud Claim against Egan. 
1. Findings of Fact. 
a. In its Complaint, Harris, Inc. premises its fraud claim against Egan 
on Egan's assurance to Scott Harris that all bills incurred by F oxhol1o\v or J oh1150n from 
144 See: 2003 Memorandum Decision, at p. :;. Scott testified that he received the letter from Pro-Rentals, 
which was mailed by certified mail on September 13, 2002 (Memorandum Decision, at p. on September 
16,2002. 
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material suppliers or equipment lessors had been paid and had been submitted to Harris, 
1nc 145 Harris, Inc. also bases its fraud s statements to Harris, Inc., 
thTOugh Foxhol1ow's attorneys in letters dated September 19, and September 23, 2002, 
that all suppliers to the Fremont Project been paid, sa\'e for States, and that 
Foxhollov;' \vas not in default. 
b. Egan, as Voss's on the Project, an employee 
of Foxhollow, and an agent for Jolmson, \yas responsible for assuring that supplier and 
equipment invoices were given to Harris, Inc. 
c. Egan, or his underling Voss, contracted \vith Western States for 
equipment rental on the Fremont Project. 
d. Foxhollow contracted with Pro-Rentals for equipment rental on 
both the Jefferson and the Fremont Projects. 
e. Scott testified that he received notice of the unpaid Pro-Rentals 
invoices on September 16, 2002. 
f. On September 18,2002, Harris, Inc. received notice from Western 
States that approximately $51,000.00 in equipment rentals for the Fremont Project had 
not been paid. 
g. On September 20,2002, Harris, Inc. paid Egan $392.50 for reasons 
unknoW11, $503.73 for twenty (20) hours of \vork, and $230.22 for reasons unknovm. 
All of these payments pertained to the Fremont Project. On September 20, 2002, Harris, 
1
4
; C l' " 9 .~ omp amt, at pp.~, . 
146 C l' 7 9 omp amt, at pp. , . 
147 Plaintiffs Exhibit 52, at pp. 14, IS. 
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Inc. paid Voss 5)469.43 for thirty (30) hours of work]48 . payment also pertained to 
the Fremont Project 
h. On December 5, Harris, Inc. paid J ohmon and L&M 
Landlewling 5)8,000.00 for on the Fremont Proiect. 149 Typically either Egan or 
Voss turned in F oxho11ow' s supplier receipts to Harris, Inc. 
i. Foxhollov,' undertook, but did not complete, all of the excavation, 
filling, grading and culvert \vork on both its subcontract with Hanis, Inc. and Jo h118 on 's 
subcontract \vith Harris, Inc. 
j. Nothing in the record suggests that Egan was the representative to 
Foxhollow's attorneys with regard to any outstanding invoices. 
2. Conclusions of Law. 
a. Idaho Rule of Civil Procedure 9(b) requires all averments of fraud 
and the circumstances constituting fraud to be pleaded with particularity. 150 This means 
that the alleging pariy must specify in its complaint what factual circumstances 
constituted the fraud. i51 Indeed, a party must establish nine (9) elements to prove fraud: 
"1) a statement or a representation of fact; 2) its falsity; 3) its materiality; 4) the speaker's 
k:no\vledge of its falsity: 5) the speaker's intent that there be reliance; 6) the hearer's 
ignorance of the falsity of the statement; 7) reliance by the hearer; 8) justifiable reliance; 
and 9) resultant injury."l)2 
148 Plaintiff s Exhibit 52, at p. 14. 
149 Plaintiff s Exhibit 57. 
]50 LR.C.P. 9(b). 
lSI Gla::e v. Deffenbaugh, 144 Idaho at 833, J72 P.3d at 1108 [citing: I.R.c.P. 9(b); Jenkills v. Boise 
Cascade Corp., 141 Idaho at 239,108 P.3d at 386]. 
152 Glaze v. Deffenbaugh, 144 Idaho at 833,172 P.3d at 1108 [citing: Mannos v. 143 Idaho 927,931, 
ISS P.3d 1166, 1170 (2007)]. 
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b. Whether because of mismanagement on the part of F oxhollo\v, or 
States and the Pro-Rentals invoices. Egan's failure to aleli Hanis, Inc. about the \Vestern 
Stales and Pro-Rentals il1YOiCeS, or his assurance to Harris, Inc. that all 
invoices had been paid, was false. 
Egan's failure to alert Harris, Inc., or his inaccurate assurances to Harris, Inc., 
regarding F oxhollow' s unpaid supplier invoices was material because such infonnation 
\vas an important element in determining Harris, Inc.' s course of action. 153 
As the business manager for Foxhollo\v, lli'1d Voss's supervisor on the Fremont 
Project, Egan knew or should have known that any assurance or silence about the unpaid 
Westem States and Pro-Rentals invoices was false and that Harris, Inc. would rely upon 
Egan's assurances or silence. 
Harris, Inc. became aware of the unpaid Pro-Rentals invoices on September 16, 
2002. Harris, Inc. became aware of the unpaid Western States invoice on September 18, 
2002. Harris, Inc. did not rely upon Egan's representations or silence regarding unpaid 
material and equipment supplier invoices because, despite having knowledge of Egan's 
alleged fraud, Harris, Inc. \\Tote three (3) checks to Egan, on Septembcr 20, 2002, for 
hours worked on the Fremont Project and for other, unknown reasons. 
c. Harris, Inc. failed to put on any evidence of the F oxhollo\v 
representati\-e who the information to Foxhollo\v's 1a\\7ers formed the basis 
for the September 19, 2002 letter. 154 
153 See: v. A1ortimer, 139 Idaho 548, 550, 82 P.3d 830, 832 (2003) [citim!:: Watts v. l31 
Idaho 616,619,962 P.2d 387, 390 (1998)]. 
154 See: Plaintiff s Exhibit 25-C. 
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d. Accordingly, this COUll finds that Harris, Inc. cannot recoyer the 
momes it to Western States 
Ranis, Inc. discovered the unpaid invoices, it continued to pay Egan's payroll and other 
expenses behalf of F oxhollo\\·). 
In addition, nothing in the record Egan acted for own interests 111 
\\"ithholding information about cel1ain materials suppliers. The record reflects that all 
Egan's actions were taken as the agent for Jolmson and an employee of Foxhollov;. 
Finally, nothing in the record links Egan to Foxhollow's September 19, 2002 
letter, through counsel, to Banis, Inc. 
Therefore, Banis, Inc. shall take nothing by its fraud claim against Egan. 
I. Harris, Inc.'s Fraud Claim against Kym Ferguson. 
1. Findings of Fact. 
a. In its Complaint, Banis, Inc. premises its fraud claim against Kym 
Ferguson upon, inter alia, Egan's assurance to Scott Banis that all material and 
equipment bills incuned by Foxhollow or Johnson had been paid or had been submitted 
to Banis, Inc. 155 At trial, Ranis, Inc. limited its fraud claim against the Fergusons to 
intentional withholding of billings. Since this Court granted sUlmnary judgment in favor 
of Ferguson Fanns and Mike Ferguson, this Court reviews only the allegation of fraud 
as to Kym Ferguson. 
IS5 Complaint, at pp. 5, 9. 
1 '6 . See: Summary Judgment Order re: Fergusons, at pp. 7-9. 
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h. Kym served as the one of the Vice-Presidents of Foxhollow from 
at least February 19,2002 until late September of 2002. Kyrn was also a 
with his brother Mike, in Ferguson Farms. From imgust through September of 2002, 
Kym wrote checks from the Foxhollov\' account for payment 
materialmen, suppliers, employee payroll, employee reimbursement. 1:-
c. During his tenure as Vice-President of Foxhollov,c, Kym 
\vith Mike) invested approximately $70,000 in Foxhol1ow. Ferguson Fam1s rented 
equipment to Foxhollow for use on the Fremont Project, for which Ferguson Fam1s \vas 
never paid. Ferguson Farms also paid some of Foxhollov/s withholding taxes. 
d. Also during Kym's tenure as Vice-President of Foxhollo\v, Bessie 
Bradshaw served as the Secretaryrrreasurer of the corporation. She was also responsible 
for Foxhollow's accounting records. 
In the Spring of 2002, Bessie noted that the payroll for the Fremont Project was 
not rmming through Foxhollow as it should have. Instead, Harris, Inc. paid FoxhollO\v's 
payroll. Bessie did not receive the progress billings on the Fremont Project. \Vben 
Foxhollo\v received money, Bessie requested a reconciliation from Harris, Inc. so that 
she vmuld know what was being paid. 
Bessie was so concemed about the financial situation at Foxhollow, that she 
resigned her directorship on September 23, 2002. J58 This was the same date Kvm 
::: See: Plaintiffs Exhibit 32, at pp. 90, 99-103, 105-106, 109-115, 117-122, 124-134,156, and 161. 
" Fergusons' Exhibit II. 
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resigned his directorship in Fox11011ovv. Bessie sold her in FoxhollO\\' to Kristan 
Egal1 011 Septen1ber 23;-
e. Kym did not work at the Fremont Project site at the beginning of 
the project. He did \\ork at the construction site at end" of Fremont Project. 
f. According to Harris, Inc., Kym had a discussion Tony Robles 
to\\'ard the end of August at the Fremont Project construction site. that conversation, 
Kym allegedly told Robles that Foxhollm\' \",as intentionally withholding its supplier 
invoices until the end of the Fremont Project. Kym disavO\",ed any such discussion. 
g. Contrary to Kym's alleged asseliion to Robles, Kym, on behalf of 
Foxhollow, paid a number of suppliers and materialmen during August and September of 
2002.]62 In addition, Scott Harris testified that Egan brought in billings, payroll records 
and any expense incurred by Foxhollovv' on the Fremont Project, showed the 
documentation to Scott (by facsimile or through "Cindy," an office employee of Harris, 
Inc.), filled out a summary sheet, and then received progress payments from Harris, Inc. 
(Scott did not specify the date or dates when Egan turned over these billings to Harris, 
Inc.) Scott also testified that Harris, Inc. made some payments directly to suppliers on 
the Foxhollov,' and Johnson subcontracts. Robles testified that he received some 
Foxhollow billings and invoices from Egan. Again, the evidence did not reflect which 
invoices Egan turned over to Harris, Inc., or \,;,hen Harris, Inc. paid the Foxhollow 
billings and invoices. 
159 Fergusons' Exhibit GG. 
160 Fergusons' Exhibit JJ. 
]6] Fergusons' Exhibit RH. 
]62 Plaintiffs Exhibit 32, at pp. 100, 101, 105, 122, 130, and 161. 
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I 
2. Conclusions of La,,\. 
C.orporate directors are not liable, 111erely b) office, 
for fl:aud or other tortious \vrongdoing committed by the corporation or its officers.lc 
Instead, to be held liable, a corporate director must specifically direct, participate 
in, or kno\\'ingly acquiesce in the fraud or other \yrongdoing the corporation or its 
officers. 
h. A party must establish nine (9) elements to prove fraud: "1) a 
statement or a representation of fact; 2) its falsity; its materiality; 4) the speaker's 
kno\vledge of its falsity; 5) the speaker's intent that there be reliance; 6) the hearer's 
ignorance of the falsity of the statement; 7) reliance by the hearer; 8) justifiable reliance; 
and 9) resultant injury."164 
c. The evidence reflects that Foxhollow was poorly organized and 
managed from as early as November of 2001.165 Both Egan and Voss handled equipment 
rental receipts on the Fremont Project and turned them in to Tony Robles. Bessie 
Bradshaw, the Secretary/Treasurer of Foxhollow 311d a construction accountant with 
thirty-five (35) years of experience, had little control over FoxhollO\y's cost billings for 
the Fremont Project. Kym Ferguson took over the Foxhollow corporate checkbook in 
August and September of 2002 311d paid a number of payroll, reimbursement and supplier 
costs on the Fremont Project, including a check to Pro-Rentals. i6E None of the directors 
or employees of Foxhollow appeared to have much control over the materialmen and/or 
163 VPC VCv. Dakota Co, 141 Idaho 326, 334,109 P.3d 714, 722 (2005). 
164 Glaze v. Deffenbaugh, 144 Idaho at 833, 172 P.3d at 1108 [citing: Mann05 ,'. 111055, 143 Idaho at, 931, 
155 P.3d at 1170]. 
165 Plaintiffs Exhibit 32, at pp. 26-27. 
166 See: Plaintiffs Exhibit 32, at p. 16l. 
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supplier invoices for the Fremont Project. Despite Bradshmr's skills, did not 
appear to have a for tracl~illg supplier or Inaterialll1ell illYoices. 
Regardless of its managerial shoncomings, FoxhollO\v kne\v or should have 
about the \Vestern States and Pro-Rentals . s failure to alen 
Harris, Inc. about those invoices, or its assurances to Harris, Inc. that all outstanding 
invoices had been paid, was false. 
Foxhol1ov,"' s failure to alert Harris, Inc., or its inaccurate assurances to Harris, 
Inc., regarding unpaid supplier invoices \vas material because such information was an 
impOliant element in determining Harris, Inc.'s course of action on the Jefferson and 
Fremont construction Projects. 
Foxhollow knew or should have knOv./11 that any assurance or silence about unpaid 
invoices was false and that Hanis, Inc. would rely upon Foxhollmv's assurances or 
silence about supplier invoices. 
As a subcontractor of Han is, Inc., Foxhollow intended Hanis, Inc. to rely upon its 
communications (or silence) with regard to supplier invoices. 
Hanis, Inc. was not aware of the Pro-Rentals or Western States invoices until 
September 16, 2002 and September 18, 2002, respectively. Despite this knowledge, 
Hanis, Inc. paid payroll for Foxhollow on September 20, 2002. On December 5, 2002, 
Hanis, Inc. paid another supplier attributable to Jolmson's subcontract, but apparently 
hired by Foxhollow (since Johnson neyer actually \\orked on the Fremont Project). Thus, 
the evidence does not substantiate that Harris, Inc. relied upon F oxhollow' s assurances, 
or silence, to its detriment. 
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d. In addition to a lack of sufficient evidence to Harris, Inc. 's reliance 
upon Foxhollo\\"s assurances or silence, Hanis, Inc. has not sho\".11 eyidence 
that Kym Ferguson specifically directed, actively participated 111, or knowingly 
acquiesced in fraud If s alleged statemenT to Robles is true, 
then Kym \vas not fraudulently withholding invoices from Hanis, Inc. Instead, he was 
explaining 10 Harris, Inc. that FoxhoIlovl intended to its invoices the 
completion of the Fremont Project. On that info1111ation, Harris \vas then at liberty to 
withhold payments to Foxhol101v on the Fremont Project, including payroll payments to 
Egan and Voss. Despite Robles' testimony that his conversation with Kym took place in 
the last days of August, 2002, Harris, Inc. continued to make Foxhol1ow's payroll 
payments to Egan and Voss in September of 2002.167 Kym's statement does not evince 
specific direction of, active participation in or knov.ing acquiescence to fraud. Instead, it 
\vas a straightforward comment upon which Harris, Inc. was at liberty to act. 
e. Based on the forgoing conclusions, this Court finds no evidence 
upon which to hold Kym Ferguson liable for fraud, based upon Harris, Inc.' s allegation 
of fraud against Foxhollo\v. Accordingly, Harris, Inc. shall take nothing by its fraud 
claim against Kym Ferguson. 
J. Harris, Inc.'s Indemnification Claim against Johnson. 
1. Findings of Fact. 
a. In its Complaint, Harris, Inc. claims indemnity 
viliue of the paragraph 21 of the "General Conditions to Contract."168 
167 Plaintiffs Exhibit 52, at p. 14. 
168 Complaint, at pp. 4-5, 9-10. 
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b. Although Harris, Inc. tendered a copy of the subcontract bet\veen 
and i!1tO evide11ce, tIle SubCoIltract evi11ces little D1crt tllall a 
description of the work Johmon contracted to complete on the Fremont ProjeCl. 169 The 
contract references tbe "General Conditions to Contract" (5 pages), but does not 
the General Conditions to the subcontract. Instead, Harris, Inc. tendered a document 
entitled "General Conditions to Contract" is dated over three (3) months Egan 
executed the contract on behalf of Johnson and the parties began to communicate 
with each other about a default on the Fremont Project. 1'] The "General Conditions to 
Contract" is not signed by J olmson or Harris, Inc. This Court finds the evidence 
insufficient to include the "General Conditions to Contract," dated October 9, 2002, in 
the June 24, 2002 subcontract between JoD.nson and Harris, Inc. 
2. Conclusions of La,v. 
a. Fom1ation of a contract is generally a question of fact for the trier 
of fact to resolve.172 "Formation of a valid contract requires that there be a meeting of the 
minds as evidenced by a manifestation of mutual intent to contract. This manifestation 
takes the fonn of an offer and acceptance."!73 
169 See: Plaintiffs Exhibit 71. 
170Ici 
17! Plaintiffs Exhibit 50, at p. l. 
172 P.G Inc. v. Loucks Family Irrevocable 144 Idaho 233,237-8, 159 P.3d 870, 874-5 
(2007) [citing: Inland Title Company v. Comstock, 116 Idaho 701, 702, 779 P.2d 15, 16 (1989)]. 
173 P.G VeJ71ures, Inc. v. Loucks Family Irrevocable Trust, 144 Idaho at 238, 159 PJd at 875 [citin£: 
Inland Title Company v. Comstock, 116 Idaho at 703, 779 P.2d at 17]. 
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b. Given the lack of signatures on the "General Conditions of 
COl1tract~~' tl1e lack of a "General C011ditions:~ appel1dix to the subconJract~ alld tIle 
disparity in the dates bet\veen the executed subcontract between Harris, Inc. and Johnson, 
the record does not contain sufficient evidence to shov; a meeting of the minds of 
Johnson and Harris, Inc. 'with regard to General Conditions of Contract. Accordingly, 
this Court finds the document entitled "General Conditions of Contract" is not part of the 
subcontract bet\veen Harris, Inc. and Johnson. 
c. Based upon the lack of evidence that the "General Conditions to 
Contract" was part of the agreement between HarTis, Inc. and Jolmson, this Court finds 
that Harris, Inc. cmmot rely upon those conditions to prove its indemnity claim against 
Jolmson. Therefore, Harris, Inc. shall take nothing by its indemnity claim against 
Johnson. 
V. ORDERS OF THE COURT 
Harris, Inc. has not shovvn that Foxhollow "vas ever served with notice of this 
la\vsuit. Accordingly, Harris, Inc. shall take nothing by its claims against Foxhollow. 
Harris, Inc. did not name any defendants beyond those identified in its Complaint. 
Therefore, Harris, Inc. shall take nothing by its claims against "Does I-IX." 
Harris, Inc. abandoned, and therefore shall take nothing by, its Count I breach of 
contract and Count III breach of the covenant of good faith and fair dealing claims 
against Ferguson Farms, Kym Ferguson and Mike Ferguson. Harris, Inc. never included 
Ferguson Fanns, Kym Ferguson or Mike Ferguson in its Count V indemnity claim. In 
addition, at trial, Harris, Inc. disavowed its indemnity claim against the Fergusons. 
Accordingly, Harris, Inc. shall take nothing by "vay of indemnity against the Fergusons. 
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At trial, the F ergusons admitted they had previously settled the claims they raised 
by their counterclaim against Hanis, Inc. 
At t";a1 Eaan d;d n,,+ ol),ie'" to 1·Ja""1·s II-I" 's }10t;OI" £0" nl·r"'r,,..~ri \ier'dl'rot as to .L~L .. l.L 1, t:: "Li '1' .L.iVl L J I...-\- -1.11 ~ \...-. '- 1\.1 1 1.L '1 1...-' v"-L\.-'U" ...., l L 
Egan's counterclaim against Hanis, Inc. Therefore, Egan nothing his 
counterclaim for indemnification against Harris, Inc. 
Hanis, Inc. failed to prove its damages against Johnson for Johnson's breach of 
its subcontract with Hanis, Inc. Thus, Hanis, Inc. shall take nothing by its breach of 
contract claim against Johnson. 
Hanis, Inc. failed to prove that it infened a benefit upon Jolmson which, in 
equity, should be returned to Hanis, Inc. Therefore, Hanis, Inc, shall take nothing by its 
claim for unjust enrichment against Johnson. 
Hanis, Inc. failed to prove that it infened any benefit at all upon Egan, 
Accordingly, Hanis, Inc, shall take nothing by its claim for unjust enrichment against 
Egan. 
Hanis, Inc. failed to prove that Foxhollow's corporate veil should be pierced as to 
Kym Ferguson personally, with regard to Hanis, Inc.' s unjust enrichment claim against 
FoxhollO\v. Thus, Han-is, Inc. shall take nothing by its unjust enrichment claim against 
Kym Ferguson. 
Harris, Inc. failed to prove v:hat p0l1ion of liability flovYed to based upon 
F oxholl ow's default on the Fremont Proj ect. Therefore, Hanis, Inc. shall take nothing by 
its claim of breach ofthe covenant of good faith and fair dealing as against Jolmson. 
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HalTis, Inc. failed to prove that it had a contract Egan. Accordingly, Harris, 
Inc. shall take nothing by its claim of breach of the COYCnanl and 
dealing against Egan. 
HalTis, Inc. failed to prove it was ignorant of the s 
September 19, 2002 lener. Furthermore, Harris, Inc. failed to prove, by a preponderance 
the evidence, that F oxhollov/ s lack of a full accounting of supplier receipts related to 
Johnson's p0l1ion of the Fremont Project. As a result, Harris, Inc. shall take nothing by 
its claim offraud against Johnson. 
Harris, Inc. failed to prove that it relied upon the false or misleading statements 
made by Egan. Thus, Harris, Inc. shall take nothing by its claim of fraud against Egan. 
Harris, Inc. failed to prove that Kym Ferguson specifically directed, actively 
participated or knm;vingly acquiesced in fraud committed by Foxhollow. Therefore, 
HalTis, Inc. shall take nothing by its claim of fraud against Kym Ferguson. 
Harris, Inc. failed to prove that the "General Conditions to Contract" adhered to 
the Johnson subcontract. Accordingly, Harris, Inc. shall take nothing by its claim of 
indemnity, based upon the General Conditions of Contract, against Johnson. 
IT IS SO ORDERED. 
rrf \ 
DATED this JC[_ day ofFebruarj~:9 
\ 
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